3.7.2 Responsibility for Proof – Affirmative Defense
Preponderance of the Evidence
[bookmark: _GoBack]In this case, the [Defendant, Counter-Defendant, cross-claim Defendant] asserts the affirmative defense[s] of __________. Even if the [Plaintiff] [Party bringing the claim] proves [his/her/its] claim[s] by a preponderance of the evidence, the [Defendant, Counter-Defendant, cross-claim Defendant] can prevail in this case if [he/she/it] proves an affirmative defense by a preponderance of the evidence.
[When more than one affirmative defense is involved, you should consider each one separately.]
I caution you that the [Defendant, Counter-Defendant, cross-claim Defendant] does not have to disprove the [Plaintiff’s] [Counter-Plaintiff’s] [cross-claimant’s] claim[s], but if the [Defendant, Counter-Defendant, cross-claim Defendant] raises an affirmative defense, the only way [he/she/it] can prevail on that specific defense is if [he/she/it] proves that defense by a preponderance of the evidence.
