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 Applicability of Instructions in this Chapter
The instructions in this Chapter apply to constitutional claims asserted under 42 U.S.C. § 1983 for actions taken under color of state law and claims asserted under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971), for actions taken under color of federal law. Bolin v. Story, 225 F.3d 1234, 1242 (11th Cir. 2000) (“[F]ederal courts incorporate § 1983 law into Bivens actions.” (citation omitted)).
 Qualified Immunity
In cases under § 1983 or Bivens, the named defendants will usually assert on motion for summary judgment prior to trial a qualified immunity defense to be addressed by the court under the standards summarized in Brown v. City of Huntsville, Ala., 608 F.3d 724, 733-34 (11th Cir. 2010). The instructions in this chapter presume that the court has previously determined that the defendants do not have a qualified immunity defense. If there is a genuine issue of material fact pertaining to the qualified immunity defense and that issue is not subsumed in the elements of the claim the plaintiff must prove, the model instructions should be revised accordingly.
 Retaliation
The definition of retaliation provided in this instruction is derived from Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir. 2008).
 Damages
The Eleventh Circuit has noted that physical injury “rarely” results from a First Amendment violation. Al-Amin v. Smith, 637 F.3d 1192, 1197 (11th Cir. 2011). Pursuant to the Prison Litigation Reform Act of 1995 (“PLRA”), “[n]o Federal civil action may be brought by a prisoner confined in a jail, prison, or other correctional facility, for mental or emotional injury suffered while in custody without a prior showing of physical injury.” 42 U.S.C. § 1997e. Accordingly, a prisoner who suffers a constitutional injury without physical injury may recover nominal damages, but not compensatory or punitive damages. Al-Amin v. Smith, 637 F.3d 1192, 1198 (11th Cir. 2011) (affirming district court’s exclusion at trial of evidence concerning compensatory and punitive damages where there was no evidence plaintiff suffered a physical injury); Hale v. Sec’y for Dep’t of Corrs., 345 F. App’x 489, 491 (11th Cir. 2009) (affirming summary judgment in favor of Department of Corrections to the extent plaintiff’s claim for compensatory and punitive damages were rejected due to absence of evidence of physical injury, but vacating and remanding summary judgment against plaintiff on his claim for nominal damages resulting from violation of his First Amendment rights). The “availability of declaratory or injunctive relief” as determined by the court is not affected by the PLRA. Boxer X v. Harris, 437 F.3d 1107, 1111 n.3 (11th Cir. 2006).
In those rare cases where an incarcerated plaintiff does suffer a physical injury resulting from a First Amendment violation, the jury should be instructed concerning recoverable damages. “[W]hen § 1983 plaintiffs seek damages for violations of constitutional rights, the level of damages is ordinarily determined according to principles derived from the common law of torts.” Memphis Cmty. Sch. Dist. v. Stachura, 477 U.S. 299, 306 (1986); accord Wright v. Sheppard, 919 F.2d 665, 669 (11th Cir. 1990). Damages may include monetary losses, such as lost wages, damaged property, and future medical expenses. Slicker v. Jackson, 215 F.3d 1225, 1231 (11th Cir. 2000) (citations omitted); e.g., Christopher v. Florida, 449 F.3d 1360, 1368 (11th Cir. 2006). Damages also may be awarded based on “physical pain and suffering" and "demonstrated impairment of reputation, and personal humiliation.” Slicker, 215 F.3d at 1231(citations omitted). See generally, Joanne Rhoton Galbreath, Annotation, Supreme Court's Views as to Measure or Elements of Damages Recoverable in Federal Civil Rights Action Under 42 USCS § 1983, 91 L. Ed. 2d 647 (2008).
“[C]ompensatory damages under § 1983 may be awarded only based on actual injuries caused by the defendant and cannot be presumed or based on the abstract value of the constitutional rights that the defendant violated.” Slicker, 215 F.3d at 1229. Consequently, when a plaintiff does not provide any “proof of a specific, actual injury caused by” the defendant’s conduct, the plaintiff is not entitled to compensatory damages. Kelly v. Curtis, 21 F.3d 1544, 1557 (11th Cir. 1994). Accordingly, and due to the limitations imposed under the PLRA, the model instructions provide that only “recoverable damages claimed by Plaintiff and warranted by the evidence” should be included. Where appropriate, instructions concerning punitive damages and mitigation of damages also should be included.
