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The United States Supreme Court has observed that “’the lines between direct infringement, contributory infringement, and vicarious liability are not clearly drawn…’ [citation omitted]. The lack of clarity in this area may, in part, be attributable to the fact that an infringer is not merely one who uses a work without authorization by the copyright owner, but also one who authorizes the use of a copyrighted work without actual authority from the copyright owner.” Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 435 n.17, 104 S. Ct. 774, 78 L. Ed. 2d 574 (1984).
This pattern instruction is based on the common law doctrine of vicarious infringement recognized in Metro-Goldwyn-Mayer Studios Inc. Grokster, Ltd., 545 U.S. 913, 931 n.9, 125 S. Ct. 2764, 2777, 162 L. Ed. 2d 781, (2005) (vicarious liability was not at issue in Grokster; this statement of the law is dicta) and in BUC Intern. Corp. v. International Yacht Council, 489 F.3d 1129, 1138 n.19 (11th Cir. 2007) (quoting Grokster n.9; jury’s finding with respect to vicarious liability was not an issue on appeal). See also, Southern Bell Tel. and Tel. Co. v. Associated Tel Directory Publishers, 756 F.2d 801, 811 (11th Cir. 1985) (“An individual, including a corporate officer, who has the ability to supervise infringing activity and has a financial interest in that activity, or who personally participates in that activity is personally liable for the infringement [citations to district court cases omitted] even if they were ignorant of the infringement;” however, Court noted that “all appellants had actual knowledge of this solicitation.”).
In Grokster, MGM had argued a vicarious liability theory seeking to impose liability “even if the defendant initially lacks knowledge of the infringement.” 545 U.S. at 931 n.9. The Grokster court also announced the requirement that a defendant “profit directly.” Id. The Supreme Court did not address MGM’s vicarious liability theory in Grokster, and instead resolved the case based on an inducement theory. Nevertheless, the Supreme Court referred to the vicarious liability theory as articulated in Shapiro, Bernstein & Co. v. H.L. Green Co., 316 F.2d 304, 308 (2d Cir. 1963), which is the test set forth in this instruction.
