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This jury instruction provides a general statement of the circumstances under which a Plaintiff may recover damages from a Defendant. Upon finding by a preponderance of the evidence that a Defendant has infringed Plaintiff’s copyright, the jury determines whether the Plaintiff can recover damages. See Donald Frederick Evans & Assocs., Inc. Cont’l Homes, Inc., 785 F.2d 897, 903 (11th Circ. 1986) (establishing a prima facie copyright infringement claim requires proof by a preponderance of the evidence). A prevailing Plaintiff is entitled to recover his actual damages plus the Defendant’s profits or statutory damages. See 17 U.S.C. § 504 (a & b) (actual damages and profits); id. § 504 (statutory damages); Jordan v. Time, Inc., 111 F.3d 102, 104 (11th Cir. 1997). Though a Plaintiff may elect between these two forms of recovery before the jury is instructed, the statute allows a Plaintiff to elect statutory damages (at any time before a final judgment is rendered.) 17 U.S.C. § 504; Jordan, 111 F.3d at 104. To cover all the possible permutations, the instruction provides two alternatives.
