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The statutory basis for this cause of action is 15 U.S.C. § 1125(B). The five-part test for liability is taken from Osmose, Inc. v. Viance, LLC, 612 F.3d 1298, 1308 (11th Cir. 2010), and N. Am. Medical Corp. v. Axiom Worldwide, Inc., 522 F.3d 1211, 1224 (11th Cir. 2008).
The Eleventh Circuit adheres to the minority rule that even literally false advertising must be proven material to be actionable. See Johnson & Johnson Vision Care v. 1-800 Contacts, Inc., 299 F.3d 1242, 1250-51 (11th Cir. 2002). In doing so, however, the court also has cited approvingly to the majority rule that “[i]f the court deems an advertisement to be literally false, then the [plaintiff] is not required to present evidence of consumer deception.” Osmose, 612 F.3d at 1319.
