ANNOTATIONS AND COMMENTS

An instruction on withdrawal from a drug conspiracy is not generally appropriate because no overt act is required. See United States v. Nicoll, 664 F.2d 1308, 1315 (5th Cir. Unit B 1982), overruled on other grounds by United States v. Henry, 749 F.2d 203 (5th Cir. 1984); United States v. Williams, 374 F.3d 941, 949-50 & nn.11-12 (10th Cir. 2004) (“Because there is no overt act requirement under the drug conspiracy statute, withdrawal cannot relieve a defendant of criminal responsibility for a conspiracy charged under § 846.”); United States v. Grimmett, 150 F.3d 958, 961 (8th Cir. 1998) (discussing the “general rule that a defendant may not raise withdrawal as an affirmative defense to a conspiracy charge where no overt act is necessary”).

However, under Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), a jury must find beyond a reasonable doubt all facts that increase the penalty for a crime beyond the prescribed statutory maximum. Because the statutory sentence applicable to a drug conspiracy depends on the quantity of drugs involved, see 21 U.S.C. § 841, a withdrawal instruction may be necessary if there is evidence that the drug quantity attributable to the conspiracy at large increased after a particular defendant withdrew.

In order to assert a withdrawal defense, a defendant must prove that he “ undertook affirmative steps, inconsistent with the objects of the conspiracy, to disavow or to defeat the conspiratorial objectives, and  either communicated those acts in a manner reasonably calculated to reach his co-conspirators or disclosed the illegal scheme to law enforcement authorities.” United States v. Aviles, 518 F.3d 1228, 1231 n.3 (11th Cir. 2008) (citation and internal quotations omitted); United States v. Odom, 252 F.3d 1289, 1299 (11th Cir. 2001); United States v. Young, 39 F.3d 1561, 1571 (11th Cir. 1994).

[bookmark: _GoBack]Where a defendant bears the burden of proof on an affirmative defense, such as this one, the burden of proof is preponderance of the evidence. See, e.g., Dixon v. United States, 548 U.S. 1, 17, 126 S. Ct. 2347, 2447-48 (2008). The Eleventh Circuit describes the defendant’s burden on proving withdrawal from a conspiracy as “substantial.” United States v. Westry, 524 F.3d 1198, 1216-17 (11th Cir. 2008). Neither arrest nor incarceration during the time frame of the conspiracy automatically triggers withdrawal from a conspiracy. United States v. Gonzalez, 940 F.2d 1413, 1427 (11th Cir. 1991). Also, “[a] mere cessation of activity in the conspiracy is not sufficient to establish withdrawal.” United States v. Finestone, 816 F.2d 583, 589 (11th Cir. 1987), cert. denied, 484 U.S. 948, 108 S. Ct. 338 (1987).
