ANNOTATIONS AND COMMENTS

An instruction on withdrawal from a drug conspiracy is not generally appropriate because no overt act is required. See United States v. Nicoll, 664 F.2d 1308, 1315 (5th Cir. Unit B 1982), overruled on other grounds by United States v. Henry, 749 F.2d 203 (5th Cir. 1984); United States v. Williams, 374 F.3d 941, 949-50 & nn.11-12 (10th Cir. 2004) (“Because there is no overt act requirement under the drug conspiracy statute, withdrawal cannot relieve a defendant of criminal responsibility for a conspiracy charged under § 846.”); United States v. Grimmett, 150 F.3d 958, 961 (8th Cir. 1998) (discussing the “general rule that a defendant may not raise withdrawal as an affirmative defense to a conspiracy charge where no overt act is necessary”). However, a withdrawal instruction may be proper when there is some evidence that a defendant withdrew from a conspiracy before the limiting date. limitations period.”)

[bookmark: _GoBack]“[I]f a conspirator establishes the affirmative defense of withdrawal, the statute of limitations will begin to run at the time of withdrawal.” United States v. Arias, 431 F.3d 1327, 1340 (11th Cir. 2005); see also United States v. Adams, 1 F.3d 1566, 1582 (11th Cir. 1993) (“For a conspiracy prosecution to be barred by the statute of limitations, the time between the conspiracy’s end, or the defendant’s affirmative withdrawal, and the indictment must be longer than the statutory limitations period.”); United States v. Reed, 980 F.2d 1568, 1584 (11th Cir. 1993) (where a defendant withdraws from a conspiracy, “the statute of limitations does not begin to run on a co-conspirator until the final act in furtherance of the conspiracy has occurred or until the co-conspirator withdraws from the conspiracy.”).
