ANNOTATIONS AND COMMENTS

21 § 860 provides:

Any person who violates section 841 of this title or section 856 of this title by distributing, possessing with intent to distribute, or manufacturing a controlled substance in or on, or within one thousand feet of, the real property comprising a public or private elementary, vocational, or secondary school or a public or private college, junior college, or university, or a playground, or housing facility owned by a public housing authority [shall be guilty of an offense against the United States].

Maximum Penalty: U.S.C. § 841

[bookmark: _GoBack]Where the indictment alleges a factor that would enhance the possible maximum punishment applicable to the offense, that factor should be stated as an additional element in the instructions under the principle of Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (“Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”). In such case it may also be appropriate to give a lesser included offense instruction, Special Instruction 10, or use a special verdict form (with associated instructions concerning the use of the verdict). (See also Annotations and Comments following Offense Instruction 98.)

The Committee has omitted the word “willfully” which was previously used in this instruction. “Willfully” is not used in the statute, and the essence of the offense is a knowing possession of a controlled substance with an intent to distribute it. T
