ANNOTATIONS AND COMMENTS

21 U.S.C. § 952 provides:

It shall be unlawful to import into… the United States from anyplace outside thereof, any controlled substance…

Maximum Penalty: Varies depending upon weight and nature of substance involved. See 21 U.S.C. § 960.

The Committee has omitted the word “willfully” which was previously used in this instruction. “Willfully” is not used in the statute, and the essence of the offense is a knowing possession of a controlled substance with an intent to distribute it.

“Although knowledge that the substance imported is a particular narcotic need not be proven, 21 U.S.C. § 952 is a ‘specific intent’ statute and requires knowledge that such substance is a controlled substance.” United States v. Restrepo-Granda, 575 F.2d 524, 527-29 (5th Cir. 1978); United States v. Gomez, 905 F.2d 1513, 1514 (11th Cir. 1990) (“[T]o sustain a conviction for possession with intent to distribute a controlled substance, it need not be proved that the defendant had knowledge of the particular drug involved, as long as he knew he was dealing with a controlled substance.”) (citing Restrepo-Granda, 575 F.2d at 527); United States v. Hernandez, 218 F.3d 58, 65 (1st Cir. 2000) (“Knowledge of the particular controlled substance being imported or distributed is not necessary.”).

Importation is a continuing crime and is not complete until the controlled substance reaches its final destination. United States v. Camargo-Vergaga, 57 F.3d 993, 1001 (11th Cir. 1995).

[bookmark: _GoBack]The evidence may warrant a deliberate ignorance instruction. United States v. Arias, 984 F.2d 1139, 1143-44 (11th Cir. 1993). See Special Instruction 8.

Where the indictment alleges a factor that would enhance the possible maximum punishment applicable to the offense, that factor should be stated as an additional element in the instructions under the principle of Apprendi v. New Jersey, 530 U.S. 466, 490 (2000) (“Other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt.”). In such case it may also be appropriate to give a lesser included offense instruction, Special Instruction 10, or use a special verdict form (with associated instructions concerning the use of the verdict). (See also Annotations And Comments following Offense Instruction 98.)
