ANNOTATIONS AND COMMENTS

26 U.S.C. § 7201 provides:

Any person who willfully attempts in any manner to evade or defeat any tax imposed by this title [shall be guilty of an offense against the United States.]

Maximum Penalty: Five  years imprisonment and $250,000 fine (or $500,000 in the case of a corporation), plus the costs of prosecution. See 26 U.S.C. § 7201 and 18 U.S.C. § 3571.

Section 7201 requires willfulness. A willful violation of § 7201 has been defined as the voluntary intentional violation of a known legal duty. Since this instruction incorporates this definition of willfulness in its elements, the committee does not believe that it is necessary to also include Basic Instruction 9.1B for this offense.

United States v. Carter, 721 F.2d 1514, (11th Cir. 1984), requires a detailed explanation to the jury concerning the Government’s theory-of-proof (Net Worth, Bank Deposits or Cash Expenditures, Instruction Nos. 107.2, 107.3 and 107.4) and it is plain error not to give such an instruction, i.e., no request is necessary.

Boulware v. United States, 552 U.S. 421, 128 S. Ct. 1168, 1178 (2008), requires proof of a tax deficiency as an essential element of tax evasion under 26 U.S.C. § 7201.

The Supreme Court has noted that there is a “good faith” exception under the federal criminal tax statutes. Cheek v. United States, 498 U.S. 192, 199-202, 111 S. Ct. 604 112 L. Ed. 2d. 617 (1991). According to this exception, if someone simply fails to understand that he has a duty to pay income taxes under the Internal Revenue Code, he cannot be guilty of “willfully” evading those taxes. Id. at 201-02, 111 S. Ct. 604. The term “willfulness” presupposes the existence of a legal duty and knowledge of that duty. Id. at 201, 111 S. Ct. 604. If, however, someone recognizes that he has a duty to pay taxes, but simply refuses to pay or to declare his income because he believes that the Code is unconstitutional, he is not acting in “good faith.” Id. at 204-07, 111 S. Ct. 604.

[bookmark: _GoBack]When a defendant asserts a “good-faith” defense, the defendant is entitled to the following charge:

Good faith is a complete defense to the charges in the indictment since good faith on the part of the defendant is inconsistent with the charge of tax evasion and the elements of this crime. The Government must establish beyond a reasonable doubt each and every element of the offense. Therefore, if a defendant believes in good faith that he is acting within the law, he cannot be found guilty of the offense charged in the indictment. This is so even if the defendant’s belief was not objectively reasonable as long as he held the belief in good faith. Nevertheless, you may consider whether the defendant’s belief about the tax statutes was actually reasonable as a factor in deciding whether he held that belief in good faith.

United States v. Dean, 487 F.3d 840 (11th Cir. 2007).
