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18 U.S.C. § 286 provides:

Whoever enters into any agreement, combination, or conspiracy to defraud the United States, or any department or agency thereof, by obtaining or aiding to obtain the payment or allowance of any false, fictitious or fraudulent claim, shall be [guilty of an offense against the United States].

Maximum Penalty: Ten  years imprisonment, and applicable fine.

Section 286 does not require the Government to prove an overt act. United States v. Lanier, 920 F.2d 887, 892 (11th Cir. 1991).

Because the statute expressly incorporates the term “fraudulent” in conjunction with the term “false,” the Committee believes that materiality is an essential element of the offense that must be submitted to the jury under the more recent Supreme Court decisions in United States v. Gaudin, 515 U.S. 506, 115 S. Ct. 2310 (1995); United States v. Wells, 519 U.S. 482, 117 S. Ct. 921 (1997); and Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827 (1999). The Court concluded in Wells that materiality was not an element of the offense of making a “false statement” in violation of 18 U.S.C. § 1014, but held in Neder that use of the words “fraud” or “fraudulently” as terms of art in 18 U.S.C. §§ 1341, 1343 and 1344 incorporated the common law requirement that proof of fraud necessitates proof of misrepresentation or concealment of a material fact. And Gaudin held that when materiality is an essential element of an offense, it must be submitted to the jury.

The committee believes that the general definition of “willfully” in Basic Instruction 9.1A would usually apply to this crime.
