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18 U.S.C. § 287 provides:

Whoever makes or presents to any person or officer in the civil, military, or naval service of the United States, or to any department or agency thereof, any claim upon or against the United States, or any department or agency thereof, knowing such claim to be false, fictitious, or fraudulent [shall be guilty of an offense against the United States].

Maximum Penalty: Five  years imprisonment and applicable fine.

Note that Section 287, unlike other false claims or false statement provisions such as 18 U.S.C. § 1001, does not expressly state that “materiality” is an essential element of the offense.

Before 1997, the Fourth and Eighth Circuits held that materiality is an element of a violation under 18 U.S.C. § 287. United States v. Pruitt, 702 F.2d 152, 155 (8th Cir. 1983); United States v. Snider, 502 F.2d 645, 652 n.12 (4th Cir. 1974), while the Second, Fifth, Ninth, and Tenth Circuits held that materiality is not an element under 18 U.S.C. § 287. United States v. Upton, 91 F.3d 677 (5th Cir. 1996); United States v. Taylor, 66 F.3d 254, 255 (9th Cir. 1995); United States v. Parsons, 967 F.2d 452, 455 (10th Cir. 1992); United States v. Elkin, 731 F.2d 1005, 1009 (2nd Cir. 1984), cert. denied, 469 U.S. 822, 105 S. Ct. 97, 83 L. Ed. 2d 43 (1984).

The Eleventh Circuit had explicitly avoided deciding whether materiality is an element under 18 U.S.C. § 287. United States v. White, 27 F.3d 1531, 1535 (11th Cir. 1994).

However, because the statute expressly incorporates the term “fraudulent” in conjunction with the term “false,” the Committee believes that materiality is an essential element of the offense that must be submitted to the jury under the more recent Supreme Court decisions in United States v. Gaudin, 515 U.S. 506, 115 S. Ct. 2310 (1995); United States v. Wells, 519 U.S. 482, 117 S. Ct. 921 (1997); and Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827 (1999). The Court concluded in Wells that materiality was not an element of the offense of making a “false statement” in violation of 18 U.S.C. § 1014, but held in Neder that use of the words “fraud” or “fraudulently” as terms of art in 18 U.S.C. §§ 1341, 1343 and 1344 incorporated the common law requirement that proof of fraud necessitates proof of misrepresentation or concealment of a material fact. And Gaudin held that when materiality is an essential element of an offense, it must be submitted to the jury.

With respect to the additional language provided in this instruction for claims submitted to third parties, the Committee relies on the following authorities. United States v. Precision Med. Labs, Inc., 593 F.2d 434, 442-43 (2nd Cir. 1978); United States v. Catena, 500 F.2d 1319 (3rd Cir. 1974), cert. denied, 419 U.S. 1047 (1974). See generally 18 U.S.C. § 2(b). See also United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943) (interpreting R.S. § 5438, forerunner of 18 U.S.C. § 287); United States v. Beasley, 550 F.2d 261 (5th Cir. 1977), cert. denied, 434 U.S. 938 (1977).
