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46 U.S.C. § 70503 provides:

 Prohibitions – An individual may not knowingly or intentionally manufacture or distribute, or possess with intent to manufacture or distribute, a controlled substance on board –

 a vessel of the United States or a vessel subject to the jurisdiction of the United States; or

 any vessel if the individual is a citizen of the United States or a resident alien of the United States

19 U.S.C. § 1401 provides:

 The term “customs waters” means, in the case of a foreign vessel subject to a treaty or other arrangement between a foreign government and the United States enabling or permitting the authorities of the United States to board, examine, search, seize, or otherwise to enforce upon such vessel upon the high seas the laws of the United States, the waters within such distance of the coast of the United States as the said authorities are or may be so enabled or permitted by such treaty or arrangement and, in the case of every other vessel, the waters within four leagues of the coast of the United States.

46 U.S.C. § 70503 was formerly codified at 46 U.S.C. § 1903

“Vessel of the United States” means any vessel documented under the laws of the United States, or numbered as provided by the Federal Boat Safety Act of 1971, as amended, or owned in whole or in part by the United States or a citizen of the United States, or a corporation created under the laws of the United States, or any State, Territory, District, Commonwealth, or possession thereof, unless the vessel has been granted nationality by a foreign nation in accordance with article 5 of the Convention on the High Seas, 1958.

46 U.S.C. § 70503.

Maximum Penalty: Varies depending upon nature and weight of substance involved. See 21 U.S.C. § 960.

The offense of Possession of a Controlled Substance on a United States Vessel in Customs Waters, formerly codified at 21 U.S.C. § 955a is now codified as part of 46 U.S.C. § 1903 by virtue of Congress including “a vessel located within the customs waters of the United States” as part of the definition for a “vessel subject to jurisdiction of the United States.” 46 U.S.C. § 1903(D).

Evidence may support a deliberate indifference instruction. See Special Instruction 8.

Vessel sailing under the flag/authority of two or more states is a “vessel assimilated to a vessel without nationality.” United States v. Matute, 767 F.2d 1511, 1512-13 (11th Cir. 1985).

Where the indictment alleges a factor that would enhance the possible maximum punishment applicable to the offense, that factor should be stated as an additional element in the instructions under the principle of Apprendi v. New Jersey, 530 U.S. 466, 490 (2000). In such case it may also be appropriate to give a lesser included offense instruction, Special Instruction 10.

The Committee has omitted the word “willfully” which was previously used in this instruction. “Willfully” is not used in the statute, and the essence of the offense is a knowing possession of a controlled substance with an intent to distribute it. The Committee has concluded that the use of the term “willfully” does not add clarity or certainty, and relying instead on the words “knowingly” and “intentionally” more closely comports with the legislative intent.

The Committee recognizes - - and cautions - - that sentence enhancing factors subject to the principle of Apprendi, including weights of controlled substances under 21 U.S.C. § 841, are not necessarily “elements” creating separate offenses for purposes of analysis in a variety of contexts. See United States v. Sanchez, 269 F.3d 1250, 1278 n.51 (11th Cir. 2001), abrogated in part, United States v. Duncan, 400 F.3d 1297, 1308 (11th Cir. 2005); see also United States v. Underwood, 446 F.3d 1340, 1344-45 (11th Cir. 2006). Even so, the lesser included offense model is an appropriate and convenient procedural mechanism for purposes of submitting sentence enhancers to a jury when required by the principle of Apprendi. This would be especially true in simpler cases involving single Defendants. See Special Instruction 10 and the verdict form provided in the Annotations And Comments following that instruction. If the lesser included offense approach is followed, using Special Instruction 10 and its verdict form, then the bracketed language in this instruction explaining the significance of weights and the use of a special verdict form specifying weights, should be deleted.

Alternatively, in more complicated cases, if the bracketed language in this instruction concerning weights is made a part of the overall instructions, followed by use of the special verdict form below, then the Third element of the instructions defining the offense should be deleted. The following is a form of special verdict that may be used in such cases.

Special Verdict

We, the Jury, find the Defendant [name of Defendant] _____ as charged in Count [One] of the indictment. [Note: If you find the Defendant not guilty as charged in Count [One], you need not consider paragraph 2 below.]

We, the Jury, having found the Defendant guilty of the offense charged in Count [One], further find with respect to that Count that [he] [she] [distributed] [possessed with intent to distribute] [conspired to possess with intent to distribute] the following controlled substance[s] in the amount[s] shown (place an X in the appropriate box[es]):

[ Marijuana - -
   Weighing 1000 kilograms or more	☐
  Weighing 100 kilograms or more 	☐
 Weighing less than 100 kilograms 	☐]

[ Cocaine - -
   Weighing 5 kilograms or more	☐
  Weighing 500 grams or more	☐
 Weighing less than 500 grams	☐]

[ Cocaine base (“crack” cocaine) - -
   Weighing 50 grams or more	☐
  Weighing 5 grams or more 	☐
 Weighing less than 5 grams 	☐]

SO SAY WE ALL.


Date: ________________	__________________________
	Foreperson

Multiple sets of the two paragraphs in this Special Verdict form will be necessary in the event of multiple counts of drug offenses against the same Defendant.
