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18 U.S.C. § 289 provides:

Whoever knowingly and willfully makes, or presents any false, fictitious or fraudulent affidavit, declaration, certificate, voucher, endorsement, or paper or writing purporting to be such, concerning any claim for pension or payment thereof, or pertaining to any other matter within the jurisdiction of the Secretary of Veterans Affairs [shall be guilty of an offense against the United States].

Maximum Penalty: Five  years imprisonment, and applicable fine.

Note that Section 289, like Section 287 but unlike other false claims or false statements provisions such as 18 U.S.C. § 1001, does not expressly state that “materiality” is an essential element of the offense. There are no decisions on the point under Section 289, but there seems to be no reason to distinguish cases decided under Section 287.

Before 1997, the Fourth and Eighth Circuits had held that materiality is an element of a violation under 18 U.S.C. § 287. United States v. Pruitt, 702 F.2d 152, 155 (8th Cir. 1983); United States v. Snider, 502 F.2d 645, 652 n.12 (4th Cir. 1974), while the Second, Fifth, Ninth, and Tenth Circuits had held that materiality is not an element under 18 U.S.C. § 287. United States v. Upton, 91 F.3d 677 (5th Cir. 1996); United States v. Taylor, 66 F.3d 254, 255 (9th Cir. 1995); United States v. Parsons, 967 F.2d 452, 455 (10th Cir. 1992); United States v. Elkin, 731 F.2d 1005, 1009 (2nd Cir. 1984), cert. denied, 469 U.S. 822, 105 S. Ct. 97, 83 L. Ed. 2d 43 (1984).

The Eleventh Circuit had explicitly avoided deciding whether materiality is an element under 18 U.S.C. § 287.

However, because the statute expressly incorporates the term “fraudulent” in conjunction with the term “false,” the Committee believes that materiality is an essential element of the offense that must be submitted to the jury under the more recent Supreme Court decisions in United States v. Gaudin, 515 U.S. 506, 115 S. Ct. 2310 (1995); United States v. Wells, 519 U.S. 482, 117 S. Ct. 921 (1997); and Neder v. United States, 527 U.S. 1, 119 S. Ct. 1827 (1999). The Court concluded in Wells that materiality was not an element of the offense of making a “false statement” in violation of 18 U.S.C. § 1014, but held in Neder that use of the words “fraud” or “fraudulently” as terms of art in 18 U.S.C. §§ 1341, 1343 and 1344 incorporated the common law requirement that proof of fraud necessitates proof of misrepresentation or concealment of a material fact. And Gaudin held that when materiality is an essential element of an offense, it must be submitted to the jury.

The committee believes that the general definition of “willfully” in Basic Instruction 9.1A would usually apply to this crime.
