ANNOTATIONS AND COMMENTS
18 U.S.C. § 371 provides:
If two or more persons conspire… to commit any offense against the United States… and one or more of such persons do any act to effect the object of the conspiracy, each [shall be guilty of an offense against the United States].
Maximum Penalty: Five  years imprisonment and applicable fine.
See United States v. Horton, 646 F.2d 181, 186 (5th Cir. 1981).
The Committee believes that the general definition of “willfully” in Basic Instruction 9.1A would usually apply to this crime.
[bookmark: _GoBack]The general conspiracy statute, 18 U.S.C. § 371, expressly makes an overt act an element of the offense. A conspiracy charged under other conspiracy statutes may not include an overt act as an element. See, e.g., 18 U.S.C. §§ 286, 1349, 1956(h), 1962(d); and 21 U.S.C. §§ 846, 963. To the extent that district courts are relying on this instruction as guidance for drafting an instruction for a different conspiracy offense, the Committee cautions that the United States Supreme Court has held in several circumstances that proof of an overt act is not required when a conspiracy statute does not expressly contain an overt act requirement. See Whitfield v. United States, 543 U.S. 209, 214 (2005) (finding no overt act requirement in 18 U.S.C. § 1956(h)); Salinas v. United States, 522 U.S. 52, 63 (1997) (same as to 18 U.S.C. § 1962(d)); United States v. Shabani 513 U.S. 10, 11 (1994) (same as to 21 U.S.C. § 846). Reference to instructions related to those statutes may provide useful guidance. See O74.5, O75.2, O100.

