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See United States v. Jimenez, 622 F.2d 753 (5th Cir. 1980).

United States v. Marolla, 766 F.2d 457 (11th Cir. 1985), withdrawal, to constitute a defense, must come before the completion or consummation of the offense through the commission of an overt act.

This instruction is sometimes used when the charged conspiracy is not pursuant to 18 U.S.C. § 371 (general conspiracy charge). The holding of Marolla prevents a defendant from raising withdrawal under a conspiracy statute that does not require proof of an overt act (such as 21 U.S.C § 846, 955c, and 963) except in two instances. First, when the defendant raises withdrawal as a defense to Pinkerton liability, in which case withdrawal is a defense to subsequent criminal conduct of the defendant’s co-conspirators. See United States v. Alvarez, 755 F.2d 830 (11th Cir. 1985); United States v. Marolla, 766 F.2d 457 (11th Cir. 1985). Second, when the defendant claims to have withdrawn from the conspiracy outside the limitations period, in which case withdrawal, in conjunction with the operation of the statute of limitations, is a complete defense to the conspiracy charge. United States v. Harriston, 329 F.3d 779 (11th Cir. 2003); United States v. Arias, 431 F.3d 1327 (11th Cir. 2005).

Withdrawal is an affirmative defense. The defendant must prove “that he undertook affirmative steps, inconsistent with the objects of the conspiracy, to disavow or to defeat the conspiratorial objectives, and either communicated those acts in a manner reasonably calculated to reach his co-conspirators or disclosed the illegal scheme to law enforcement authorities.” United States v. Firestone, 816 F.2d 583, 589 (11th Cir.), cert. denied, 484 U.S. 948, 108 S. Ct. 338, 98 L. Ed. 2d 365 (1987). Neither arrest nor incarceration during the time frame of the conspiracy automatically triggers withdrawal from a conspiracy. United States v. Gonzalez, 940 F.2d 1413, 1427 (11th Cir. 1991).
