ANNOTATIONS AND COMMENTS
18 U.S.C. § 666(a)(2) provides:
 Whoever, if the circumstance described in subsection (b) of this section exists - -
[bookmark: _GoBack]corruptly gives, offers, or agrees to give anything of value to any person, with intent to influence or reward an agent of an organization or of a State, local or Indian tribal government, or any agency thereof, in connection with any business, transaction, or series of transactions of such organization, government, or agency involving anything of value of $5,000 or more [shall be guilty of an offense against the United States].
 The circumstance referred to in subsection (a) of this section is that the organization, government, or agency receives, in any one[-]year period, benefits in excess of $10,000 under a Federal program involving a grant, contract, subsidy, loan, guarantee, insurance, or other form of Federal assistance.
Maximum Penalty: Ten years imprisonment and applicable fine.
In United States v. McNair, 605 F.3d 1152, 1188 (11th Cir. 2010), the Eleventh Circuit held that neither § 666(a)(1)(B) nor (a)(2)  requires “that the government allege or prove an intent that a specific payment was solicited, received, or given in exchange for a specific official act, termed a quid pro quo.”  Other circuits have held the same.  See, e.g., United States v. Abbey, 560 F.3d 513, 520 (6th Cir. 2009) (stating that “the text says nothing of a quid pro quo requirement to sustain a conviction” and “while a quid pro quo of money for a specific [legislative] act is sufficient to violate [§ 666(a)(1)(B) or (a)(2)], it is not necessary”) (internal quotation marks omitted); United States v. Gee, 432 F.3d 713, 714-15 (7th Cir. 2005) (holding that “[a] quid pro quo of money for a specific legislative act” is not necessary under § 666(a)(1)(B) and that an exchange of money for the official’s “influence” was enough”).
However, defendants have argued that the Supreme Court’s reasoning in McDonnell v. United States, 136 S. Ct. 2355 (2016), which concerned an 18 U.S.C. § 201 bribery prosecution, should apply to a § 666 bribery prosecution.  Section 201, in relevant part, addresses bribes given or received to influence an “official act” or “in return for” an “official act.”  In McDonnell, the Supreme Court held that district courts should clearly define the type of conduct that constitutes official acts in § 201 prosecutions.
The Eleventh Circuit has not addressed in a reported decision whether McDonnell applies to § 666, but other circuits have held that it does not.  See, e.g., United States v. Suhl, 885 F.3d 1106, 1112 (8th Cir. 2018) (“Suhl asks us to apply McDonnell to both honest-services and federal-funds bribery. McDonnell interpreted the term ‘official act’ in § 201, and the parties agree that § 201 also defines the elements of honest-services bribery. Section 666, however, does not include the term ‘official act.’”); United States v. Boyland, 862 F.3d 279, 291 (2d Cir. 2017) (“We do not see that the McDonnell standard applied to these counts [under § 666].”); United States v. Porter, 886 F.3d 562, 565 (6th Cir. 2018) (“Porter's reliance on McDonnell is misplaced.  In McDonnell, the Supreme Court limited the interpretation of the term ‘official act’ as it appears in § 201, an entirely different statute than the one at issue here.”).
In United States v. Fischer, 168 F.3d 1273, 1277 n.8 (11th Cir. 1999), aff’d., Fischer v. United States, 529 U.S. 667 (2000), the Court held that Medicare disbursements are “benefits” within the meaning of the statute, and that the Government is not required to prove a direct link between the federal assistance and the fraudulent conduct in issue.
