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18 U.S.C. § 751 provides:

Whoever escapes or attempts to escape from the custody of the Attorney General or his authorized representative, or from any institution or facility in which he is confined by direction of the Attorney General, or from any custody under or by virtue of any process issued under the laws of the United States by any court, judge, or magistrate judge, or from the custody of an officer or employee of the United States pursuant to lawful arrest [shall be guilty of an offense against the United States].

Maximum Penalty: Five  years imprisonment and $250,000 fine.

In United States v. Bailey, 444 U.S. 394, 408, 100 S. Ct. 624, 633, 62 L. Ed. 2d 575 (1980), the Supreme Court rejected the notion that § 751 requires proof of “an intent to avoid confinement.” The Court held that the prosecution meets its burden by showing that the escapee knew his actions would result in leaving physical confinement without permission.

Regarding escape from an INS Detention Facility, see United States v. Rodriguez-Fernandez, 234 F.3d 498 (11th Cir. 2000).

The first element, pertaining to custody or confinement, normally can be established by demonstrating that a subject was  in the custody of the Attorney General or her authorized representative;  confined in an institution by direction of the Attorney General;  in custody under or by virtue of any process issued under the laws of the United States by any court, judge, or magistrate; or  in the custody of an officer or employee of the United States pursuant to a lawful arrest. Id. at 500, n.6.

The Fourth, Eighth, Ninth and Tenth Circuits hold that custody may be minimal or even constructive. See United States v. Cluck, 542 F.2d 728, 731 (8th Cir. 1976); United States v. Depew, 977 F.2d 1412, 1414 (10th Cir. 1992); United States v. Hollen, 393 F.2d 479 (4th Cir. 1968).

If the indictment alleges an attempt, see Special Instruction 11.
