ANNOTATIONS AND COMMENTS

18 U.S.C. § 871(a) provides:

Whoever knowingly and willfully deposits for conveyance in the mail . . . any letter . . . or document containing any threat to take the life of, to kidnap, or to inflict bodily harm upon the President of the United States . . . or knowingly and willfully otherwise makes any such threat against the President [shall be guilty of an offense against the United States].

Maximum Penalty: Five (5) years imprisonment and $250,000 fine.

This instruction is unaltered by the Supreme Court’s decision in Elonis v. United States, 575 U.S. __, 135 S. Ct. 2001 (2015), because in addition to the objective standard contained in the definition of “true threat,” this instruction requires that the defendant’s subjective mental state be considered.  

Although certain prior Eleventh Circuit cases that defined “true threat” have now been overruled in light of Elonis for the failure to consider the defendant’s subjective mental state, the objective person standard remains useful in the determination of whether the defendant’s statement actually constitutes a “true threat,” as that term has been defined in prior case law.  See e.g., United States v. Martinez, 736 F.3d 981, 984-86 (11th Cir. 2013), overruled on other grounds, __ F.3d __, 2015 WL 5155225 (11th Cir. Sept. 3, 2015) (discussing Watts v. United States, 394 U.S. 705 (1969) as the origin of the “true threats” doctrine).  

[bookmark: _GoBack]The committee believes that the general definition of “willfully” in Basic Instruction 9.1A would usually apply to this crime.
