ANNOTATIONS AND COMMENTS

18 U.S.C. § 875(c) provides that:

Whoever transmits in interstate or foreign commerce any communication containing any threat to kidnap any person or any threat to injure the person of another, shall be fined under this title or imprisoned not more than five years, or both [shall be guilty of an offense against the United States].

Maximum Penalty: Five (5) years imprisonment and applicable fine.

This instruction is based on Elonis v. United States, 575 U.S. __, 135 S. Ct. 2001 (2015).  In Elonis, the Supreme Court rejected a district court’s instruction that failed to consider the defendant’s subjective mental state.  The Supreme Court held that an objective standard requiring that “liability turn on whether a ‘reasonable person’ regards the communication as a threat—regardless of what the defendant thinks—reduces culpability on the all-important element of the crime to negligence.”  Id. at 2011 (citation omitted).  The Court specifically held that the mental state requirement of § 875(c) “is satisfied if the defendant transmits a communication for the purpose of issuing a threat, or with knowledge that the communication will be viewed as a threat.”  Id. at 2012.  The Court declined, however, to determine whether a finding of recklessness on the part of the defendant would be sufficient.  Id. at 2012-13.  

The Court noted that the defendant’s conviction could not be “premised solely” on a reasonable person standard and that it was an error for the Government to “prove only that a reasonable person would regard [the defendant’s] communications as threats.”  135 S. Ct. at 2011-12 (emphasis added).  The Court’s opinion did not foreclose the possibility that both an objective and a subjective standard be used in determining whether the defendant knowingly sent a threat.  Id. at 2012 (“Federal criminal liability generally does not turn solely on the results of an act without considering the defendant’s mental state.” (emphasis added)).  Thus, although the Supreme Court has made clear that the defendant’s subjective mental state must be taken into account, the objective person standard remains useful in the determination of whether the defendant’s statement actually constitutes a “true threat,” as that term has been defined in prior case law.  See e.g., United States v. Martinez, 736 F.3d 981, 984-86 (11th Cir. 2013), overruled on other grounds, __ F.3d __, 2015 WL 5155225 (11th Cir. Sept. 3, 2015) (discussing Watts v. United States, 394 U.S. 705 (1969) as the origin of the “true threats” doctrine). 

In United States v. Evans, 478 F.3d 1332 (11th Cir. 2007), the Court of Appeals considered and rejected the argument that the “threat to injure” language contained in 18 U.S.C. § 876(c) (which deals with mailing threatening communications) included only future threats.  The Eleventh Circuit joined the Second, Third, and Fifth Circuits in holding that a future threat is not necessary and that the statute also applied to immediate threats of harm.

[bookmark: _GoBack]This subsection, as distinguished from § 875(a) (implicitly), and § 875(b) and § 875(d) (explicitly), does not require an intent to extort.
