ANNOTATIONS AND COMMENTS

[bookmark: _GoBack]18 U.S.C. § 922(a)(1)(A) provides:

 It shall be unlawful - -

 for any person - -

(A) except a… licensed dealer, to engage in the business of… dealing in firearms.

Maximum Penalty: Five (5) years imprisonment and applicable fine.

The definition of “firearm” is based on 18 U.S.C. § 921(a)(3).  The definition of “firearm frame or receiver” is based on 27 C.F.R. § 478.11.  The definition of “dealing” is based on “dealer,” as defined at 18 U.S.C. § 921(a)(11).   The definition of “engaged in the business” is based on 18 U.S.C. § 921(a)(21)(C).  The definition of “principal objective of livelihood and profit” is based on 18 U.S.C. § 921(a)(22).  The Gun Control Act of
1968, 18 U.S.C. § 921 et seq., which governs, among other things, the sale of firearms, was amended in 1986.   The language of Section 921(a)(11) and Section 922(a)(1)(A) were not affected by the 1986 Amendment.  The pre-1986 version of Section 921 did not define “engaged in the business” or “principal objective of livelihood and profit.”

The term “willfully” in Section 924(a)(1)(D), which establishes the penalty for a violation of Section 922(a)(1)(A), requires only proof that the defendant knew that his conduct was unlawful, and not that the defendant also knew of the specific federal licensing requirement.  Bryan v. United States, 524 U.S. 184 (1998).   The general definition of “willfully” in Basic Instruction 9.1A will usually apply.

Engaged in the business

Before the 1986 Amendment, the term “engaged in the business” was judicially interpreted.  See, e.g., United States v. Burgos, 720 F.2d 1520, 1527 n.8 (11th Cir. 1983) (possession of large supply of firearms and willingness to sell and ship them held sufficient); United States v. Berry, 644 F.2d 1034, 1037 (5th Cir. 1981) (considering “whether [a defendant] has guns on hand or is ready and able to procure them for the purpose of selling them from time to time to such persons as might be accepted as customers”).  The 1986 Amendment defined “engaged in the business” and “principal objective of livelihood and profit,” as those terms apply to a “dealer” in firearms.  United States v. Schumann, 861 F.2d 1234, 1237-38 (11th Cir. 1988) (discussing narrowing effect of 1986 Amendment in context of determining whether it applied retroactively).

The 1986 Amendment focuses on “repetitive purchase and resale,” and specifically excludes “occasional sales, exchanges or purchases of firearms for the enhancement of a personal collection or for a hobby,” or “[sales of] all or part of his personal collection of firearms.” 18 U.S.C. § 921(a)(21)(C). The 1986 Amendment also requires “the principal objective of livelihood and profit,” which does not include “other intents, such as improving or liquidating a personal firearms collection.”   18 U.S.C. §§ 921(a)(21)(C),
921(a)(22).

In determining whether a defendant has “engaged in the business” of dealing in firearms, courts have utilized a “totality of the circumstances” test.   Under that test, a “defendant engages in the business of dealing in firearms when his ‘principal motive is economic’ and he ‘pursues this objective through the repetitive purchase and resale of firearms.’” United States v. Tyson, 653 F.3d 192, 200-01 (3d Cir. 2011).

The Eleventh Circuit has held that a court may look at the “totality of the circumstances” “[i]n determining whether one is engaged in the business of dealing in firearms, [and] the finder of fact must examine the intent of the actor and all circumstances surrounding the acts alleged to constitute engaging in business.”   United States v. Bailey, 123 F.3d 1381,
1392 (11th Cir. 1997). “[I]n determining the character and intent of firearms transaction, the jury must examine all circumstances surrounding the transactions, without the aid of a
‘bright-line rule.’ [Such] relevant circumstances include: ‘the quantity and the frequency
of  sales;’  the  ‘location  of  the  sales;’  ‘conditions  under  which  the  sales  occurred;’
‘defendant’s behavior before, during, and after the sales;’ ‘the price charged;’ ‘the characteristics of the firearms sold;’ and ‘the intent of the seller at the time of the sales.’” Tyson, 653 F.3d at 201 (internal citations omitted).

In United States v. Gray, the Sixth Circuit held that evidence was sufficient to support a conviction under Section 922(a)(1)(A) where the government demonstrated: “(1) that the defendant frequented flea markets and gun shows where he displayed and sold guns; (2) that the defendant offered to sell guns to confidential informants on multiple occasions and actually sold them three different guns on two different occasions; (3) and that the defendant bought and sold guns for profit.” 470 F. App’x 468, 473 (6th Cir. 2012). See also United States v. Dettra, 238 F.3d 424 (6th Cir. 2000) (holding that where defendant “recorded the cost of each firearm he acquired, enabling him to later determine the amount needed to sell the item in a profitable manner . . . , [he used] printed business cards and [accepted] credit [card] payment[s],” the jury could reasonably “infer that he was conducting his firearms activity as a profitable trade or business, and not merely as a hobby.”).

In United States v. Allah, 130 F.3d 33, 42 (2d Cir. 1997), the Second Circuit also used a “totality” approach and found that the elements of “engaging in the business” and “principal objective of livelihood and profit” were satisfied when there was no  “evidence that defendants were selling guns for the various nonpecuniary reasons specified in the statute.”  The defendants’ conversations “plainly indicated that the weapons they offered to sell were coming, or could be [readily] ordered, from outside sources.” Id. at 35.

Livelihood

While the Eleventh Circuit has not interpreted the “principal objective of livelihood and profit” clause in the statute, other circuits have held that Section 922 does not require the government to prove that the unlicensed dealing in firearms is a defendant’s only source of income or livelihood, nor does it have to prove that the defendant actually made a profit. See Gray, 470 F. App’x at 472 (finding “principal objective of livelihood and profit” to mean “that the intent underlying the sale or disposition of firearms is predominantly one of obtaining livelihood and pecuniary gain, as opposed to other intents”); United States v. Beecham, 993 F.2d 1539 (4th Cir. 1993) (evidence supported dealing in firearms was a regular business to which defendant devoted time and effort and from which he intended to obtain a profit; firearm-related activity was more than a hobby); but see United States v. Nadirashvili, 655 F.3d 114 (2d Cir. 2011) (citing United States v. Carter, 801 F.2d 78, 81-81 (2d Cir. 1986), a pre-amendment case, for the requirement that “the government need only prove that the defendant has guns on hand or is ready and able to procure them for the purpose of selling them from [time] to time to such persons as might be accepted as customers”).

