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18 U.S.C. § 922 provides:

 It shall be unlawful for any person - -

 who has been convicted in any court of a crime punishable by imprisonment for a term exceeding one year… to ship or transport in interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition; or to receive any firearm or ammunition which has been shipped or transported in interstate or foreign commerce.

Maximum Penalty: Ten  years imprisonment and applicable fine. However, under the Armed Career Criminal Act, if a Defendant violates § 922 and has three previous convictions for a violent felony or a serious drug offense, or both, committed on occasions different from one another, such person shall be fined and imprisoned for not less than fifteen  years. See 18 U.S.C. § 924. For what may be included as a “violent felony,” see Begay v. United States, 553 U.S. 137, 128 S. Ct. 1581, 170 L. Ed. 2d 490 (2008) (driving under the influence is not a “violent felony”); James v. United States, 550 U.S. 192, 127 S. Ct. 1586, 167 L. Ed. 2d 532 (2007) (attempted burglary is a “violent felony”).

When a Defendant offers to stipulate to his or her status as a previously convicted felon, and the Government declines the stipulation, the issue should be evaluated under the balancing test of Fed. R. Evid. 403. While there is no per se rule requiring the Government to accept such a stipulation, it can be an abuse of discretion to admit evidence of the nature of a stipulated conviction where the nature of the crime (as distinguished from the fact of the conviction itself) has potential prejudice outweighing any probative value. Old Chief v. United States, 519 U.S. 172, 117 S. Ct. 644, 136 L. Ed. 2d 574 (1997).

Willfulness is not an essential element of this offense. See 18 U.S.C. § 924; see also United States v. Palma, 511 F.3d 1311, 1315 (11th Cir. 2008) (“We have consistently held that § 922 is a strict liability offense that ‘does not require the prosecution to prove that the criminal acts were done with specific criminal intent.”).

The Government is not required to prove that the unlawfully possessed firearm was operable. United States v. Adams, 137 F.3d 1298 (11th Cir. 1998).

What constitutes a prior state court “conviction” is determined, under 18 U.S.C. § 921, according to state law; and, under Florida law, a “conviction” requires an adjudication of guilt by a jury verdict or a plea of guilty. A plea of nolo contendere followed by a withholding of adjudication by the Court is not a “conviction” for purposes of § 922. United States v. Willis, 106 F.3d 966 (11th Cir. 1997). In Small v. United States, 544 U.S. 385, 125 S. Ct. 1752, 161 L. Ed. 2d 651 (2005), the Supreme Court held that § 922’s phrase “convicted in any court” encompasses only domestic, not foreign, convictions.

In United States v. Scott, 263 F.3d 1270 (11th Cir. 2001), the Court held that as long as the weapon at issue had a minimal nexus to interstate commerce, application of § 922 was constitutional. The interstate nexus was demonstrated by the fact that the firearm the Defendant possessed was manufactured in California and had moved in interstate commerce to Georgia, where the Defendant was found in possession of the weapon.

With regard to a “justification” defense under § 922, see United States v. Deleveaux, 205 F.3d 1292 (11th Cir. 2000). The Court held that in order to establish a justification defense, the Defendant must prove by a preponderance of the evidence that:  the Defendant was under unlawful and present, imminent, and impending threat of death or serious bodily injury,  the Defendant did not negligently or recklessly place himself in a situation where the Defendant would be forced to engage in criminal conduct,  the Defendant had no reasonable legal alternative to violating the law, and  there was a direct causal relationship between the criminal action and the avoidance. Id. at 1297. See Special Instruction 16, Justification or Necessity. A justification defense may be available only in “extremely limited” and “extraordinary circumstances.” See United States v. Palma, 511 F.3d 1311, 1316 n.3 (11th Cir. 2008).
