ANNOTATIONS AND COMMENTS

18 U.S.C. § 924(c)(1) provides:

(c)(1)(A)… [A]ny person who, during and in relation to any crime of violence or drug trafficking crime (including a crime of violence or drug trafficking crime that provides for an enhanced punishment if committed by the use of a deadly or dangerous weapon or device) for which the person may be prosecuted in a court of the United States, uses or carries a firearm, or who, in furtherance of any such crime, possesses a firearm, shall, in addition to the punishment provided for such crime of violence or drug trafficking crime - -
(i) be sentenced to a term of imprisonment of not less than
5 years;

(ii) if the firearm is brandished, be sentenced to a term of imprisonment of not less than 7 years; and


(iii) if the firearm is discharged, be sentenced to a term of imprisonment of not less than 10 years.

(B) If the firearm possessed by a person convicted of a violation of this subsection - -

(i) is a short-barreled rifle, short-barreled shotgun, or a semiautomatic assault weapon, the person shall be sentenced to a term of imprisonment of not less than 10 years; or

(ii) is a machinegun or a destructive device, or is equipped with a firearm silencer or firearm muffler, the person shall be sentenced to a term of imprisonment of not less than 30 years.


Maximum Penalty: As stated in the statute above and applicable fine. Sentence must be consecutive.

The definition of “brandish” is based on 18 U.S.C. § 924(c)(4).  The definition of “short- barreled rifle” is based on 18 U.S.C. §§ 921(a)(7)-(8).  The definition of “short-barreled shotgun” is based on 18 U.S.C. §§ 921(a)(5)-(6).   The definition of “machinegun” is based on 18 U.S.C. § 921(a)(23) and 26 U.S.C. § 5845(b).  The definition of “destructive device” is based on 18 U.S.C. § 921(a)(4).

The definition of “semiautomatic assault weapon” is based on 18 U.S.C. § 921(a)(28), and should be completed by including language from 18 U.S.C. § 921(a)(30) (West
2004). On September 13, 2004, 18 U.S.C. § 921(a)(30) was repealed upon expiration of the Federal Assault Weapons Ban. The Committee believes that the language of Section
921(a)(30) is still helpful to define the term “semiautomatic assault weapon” for violations of 18 U.S.C. § 924(c)(1).

In Bailey v. United States, 516 U.S. 137 (1995), the Court held that “uses” within the meaning of § 924(c)(1) means more than mere possession and more than proximity and accessibility; it requires, instead, active employment of the weapon as by brandishing or displaying it in some fashion.

In 1998, in direct response to Bailey, Congress amended the statute in several respects, including the insertion of the phrase “or who, in furtherance of any such crime, possesses a firearm . . . .” The stated purpose and effect of this amendment was to overcome the Bailey court’s constrictive interpretation of the scope of the statute and to extend its reach to any drug trafficking or violent crime in which the Defendant merely possesses a firearm “in furtherance of any such crime.” Thus, there are three possible charges under this statute: (1) “used” during and in relation to; (2) “carried” during and in relation to; or (3) “possessed” in furtherance of the offense.

In  Watson v.  United States, 552  U.S. 74  (2007), the  Supreme Court held  that, for purposes of  §  924(c)(1)(A), the term “uses” would turn on the language as it  was normally spoken.  Compare Smith v. United States, 508 U.S. 223, (1993) (A person “who trades his firearm for drugs ‘uses’ the firearm during and in relation to a drug trafficking offence within the meaning of § 924(c)(1).”), with Watson, 552 U.S. 74 (a person does not “use” a firearm under the statute when he receives it in trade for drugs).

In  Dean  v.  United  States,  556  U.S.  568  (2009),  the  Supreme  Court  held  that
§ 924(c)(1)(A)(iii),  which   provides  for   an   enhanced  penalty  “if   the   firearm  is discharged,” does not require separate proof of intent. In other words, the enhancement will apply even if the firearm is discharged by accident. See id.

For purposes of § 924(c)(1)(B)(ii), a firearm may be “equipped with a firearm silencer or firearm muffler,” where a silencer is located in close proximity to the firearm and the silencer is specially designed to be used with that firearm.  The enhancement may apply even if the silencer is not attached to the firearm.  See United States v. Charles, 469 F.3d 402 (5th Cir. 2006), cert. denied, 549 U.S. 1273 (2007); United States v. Rodriguez, 841 F. Supp. 79 (E.D.N.Y. 1994), aff’d, 53 F.3d 545 (2d Cir.), cert. denied, 516 U.S. 893 (1995).  In Alleyne v. United States, 133 S. Ct. 2151 (2013), the United States Supreme Court held that Apprendi v. New Jersey, 530 U.S. 466 (2000), applies to facts that increase the mandatory minimum punishment for a crime, and that any fact (other than the fact of a prior conviction) that increases a mandatory minimum sentence “is an ‘element’ that must be submitted to the jury and found beyond a reasonable doubt.” 133 S. Ct. at 2155.  The Court in Alleyne overruled Harris v. United States, 536 U.S. 545 (2002), which held that Apprendi did not preclude the use of facts found by a judge at sentencing to increase a defendant’s mandatory minimum sentence.  Accordingly, a jury is required to be instructed that any fact charged in the indictment that enhances a defendant’s sentence must be found by the jury beyond a reasonable doubt and the verdict form should be amended to show these required findings.   The enhancements under 924(c) that trigger mandatory minimum sentences beyond the five-year base sentence for a first offense are: brandishing (7 years); discharging (10 years); short- barreled rifle, short-barreled shotgun, or semiautomatic assault weapon (10 years); and machinegun, destructive device, or  firearm equipped with  a  silencer or  muffler (30 years).

Whether a crime is a crime of violence is a question of law, not of fact. United States v. Amparo, 68 F.3d 1222 (9th Cir. 1995); United States v. Moore, 38 F.3d 977 (8th Cir.
1994); United States v. Weston, 960 F.2d 212 (1st Cir. 1992); United States v. Adkins, 937 F.2d 947 (4th Cir. 1991). But see, United States v. Jones, 993 F.2d 58 (5th Cir. 1993). Cf. Begay v. United States, 553 U.S. 137 (2008) (“In determining whether [a] crime is a violent felony [for purposes of § 924(e)], we consider the offense generically, that is to say, we examine it in terms of how the law defines the offense and not in terms of how an individual offender might have committed it on a particular occasion.”); James v. United States, 550 U.S. 192 (2007) (stating that in determining if a crime qualifies as a violent felony for purposes of § 924(e), “we look only to the fact of conviction and the statutory definition of the prior offense, and do not generally consider the particular facts disclosed by the record of conviction”).

Special Verdict



1.  We, the Jury, find the Defendant [name of Defendant] _________________ of
the offense charged in Count [___] of the indictment.

[Note:  If you find the Defendant not guilty as charged in Count [___], you need not consider the paragraphs below.]

2.  We, the Jury, having found the Defendant guilty of the offense charged in 
Count [___], further find with respect to that Count that the firearm was ________
[brandished] [discharged].

3.  We, the Jury, having found the Defendant guilty of the offense charged in 
Count [___], further find with respect to that Count the firearm [used] [carried] ___________________ was a [short-barreled rifle] [short-barreled shotgun] [semiautomatic assault weapon] [machinegun] [destructive devise] [equipped with a firearm silencer or firearm muffler].
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