ANNOTATIONS AND COMMENTS
In Rosemond v. United States, 134 S. Ct. 1240 (2014), the Supreme Court held that an unarmed accomplice cannot aid and abet a violation of 18 U.S.C. § 924(c) without some advance knowledge that a confederate will commit the offense with a firearm. That means knowledge at a time the accomplice can do something about it, for example, walk away. If a defendant continues to participate in a crime after the firearm is used or displayed, a jury may determine that he had such knowledge. Therefore, in § 924(c) cases, it is recommended that this instruction be given together with Instruction 7.

[bookmark: _GoBack]In Rosemond, the Supreme Court said, “We hold that the Government makes its case by proving that the defendant actively participated in the underlying drug trafficking or violent crime with advance knowledge that a confederate would use or carry a gun during the crime’s commission.” 134 S. Ct. at 1243 (emphasis added). The instruction tracks this language. In most cases, this will present no issue; in most cases the defendant’s alleged role in the drug-trafficking or violent crime will be as an active participant. Suppose, though, that the defendant only aided or abetted the underlying crime, perhaps by loaning a car knowing it would be used in an armed bank robbery. Perhaps, in the Supreme Court’s view, loaning a car is “active” participation. But in a case with facts of that kind, the district court may wish to modify the standard instruction.

There are three possible charges under § 924(c): (1) used during and in violation to; (2) “carried” during and in relationship to; or (3) “possessed” in furtherance of the offense. Moreover, enhancements under § 924(c) that trigger mandatory minimum sentences beyond the five year base sentence for a first offense are: brandishing (7 years); discharging (10 years); short-barreled rifle or short-barreled shotgun (10 years); and machine gun, destructive device, or firearm equipped with silencer or muffler (30 years). A jury finding is necessary to support any enhancement. See Alleyne v. United States, 133 S. Ct. 2151 (2013).
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ANNOT A TIO N S   A N D   COM M ENTS   In   Rosem o nd   v.   U n ited   States ,   134   S.   Ct.   1240   (20 14),   the   Supr e me   C ourt   held   t h at   an  una r m ed   ac c o m plice   c a nnot   aid   a n d   abet   a   vio l ation   of 18   U.S.C.   §   9 2 4(c)   witho u t   s o m e  advance   kn o wledge   th a t   a   con f ederate   will   c o mmit   the   o f f ense   with   a   f irear m .   T hat  m e a ns   kn o wledge   a t   a   t i m e   the   acc o mplice   c an   do   s o m e t h ing   ab o ut   it,  f or   exa m ple ,   walk  aw a y .   If a   de f endant   c ontinues   to partici p ate   i n   a   cr i m e   a f ter   the   f ire a rm   is   used   or  displ a y ed,   a   ju r y   m a y   d ete r m ine   th a t   he   had   s u ch   knowle d ge.   The r e f ore,   in   §   9 2 4(c)  cases,   it   is   r ec o m m e n d ed   that   this   instruc t ion   be   giv en   t o gether   w ith   Instruction   7.     In   Rosem o nd ,   the   Sup r e m e   Court   said,   “ We   h old   that   the   Gover n m e nt   m akes   i t s   case   b y  proving   th a t   the   de f en d ant   actively   partici p at e d   in   the   u n der l y ing   dr u g   tra ff icking   or  violent   cr i me   with   a d v ance   knowl e dge   that   a   con f eder ate   would   u se   or   car r y   a   g u n   duri n g  the   cr i m e’s   c o m m i s si o n.”   134   S. Ct.   at 1243   (emphasis   a dded).   The   instructi o n   tracks  this   langu a ge.   In most   cases,   this   will   pr e sent   no   issue;   i n  m ost   cases   the   de f endant’s  alleged   role   in   the   d r u g - tra ff icking   or   violent   c rime   will   b e   as   an   a c ti v e   participan t .  Suppose,   t hough,   that   t he   de f endant   on l y   a i d e d   or   abetted   the   un d er l y in g   cr i m e,   perhaps  b y   loaning   a   car   k n ow i ng   it   wou l d   be   us e d   in an   a r m ed   b a nk   robb e r y .   Perhaps,   in   the  Supr e m e   C ourt’s   v iew,   loaning   a   c a r   is   “act i v e ”   participat i on.   But   in a   case   with   f acts   of  that   kind,   t he   distr i ct   c ourt   m a y   w ish   to modi f y   t he   stand a rd   inst r uct i on.     There   are   thr e e   poss i b l e   charges   u n der   §   9 2 4 ( c):   (1)   used   during   and   in   violati o n   to;   (2)  “carried”   dur i ng   and   in relationsh i p   to;   o r (3)   “possesse d ”   in   f urther a nce   o f   the   o ff ense.  Moreover,   e nhanc e me n ts   under   §   924(c)   t h at   t r igger   m and a to r y   m i n i mum   sentenc e s  b e y o nd   the   f ive  y ear   b a se   sentence   f or   a   f irst   o f f ense   are:   brandish i ng   ( 7   y ea r s);  discharging   (10   y ea r s);   short - barre l ed   ri f le   or short - barrel e d   shot g un   (10   y ears);   a nd  m a c hine   g u n ,   destr u cti v e   device,   or   f irea r m   e q uipped   wi t h   silenc e r   or  m u ff ler   (30   y ears).  A   ju r y   f inding   is nece s sa r y   to   su p port   a n y   en h anc e m ent.   S ee   Alley n e   v.   United   S tates ,   133   S.   Ct.   2151   ( 2013).    

