ANNOTATIONS AND COMMENTS
Enhancements under § 924(c) that trigger mandatory minimum sentences beyond the five year base sentence for a first offense are:  brandishing (7 years); discharging (10 years); short-barreled rifle or short-barreled shotgun (10 years); and machine gun destructive device, or firearm equipped with silencer or muffler (30 years).  A jury finding is necessary to support any enhancement.  See Alleyne v. United States, 133 S. Ct. 2151 (2013).

“The defendant must have intended to brandish the firearm, because the brandishing must have been done for a specific purpose.” United States v. Dean, 556 U.S. 568, 572-73 (2009) (comparing intent requirement for brandishing a firearm and discharging a firearm and explained that, unlike discharging, Congress included an intent requirement for brandishing).

[bookmark: _GoBack]In Rosemond v. United States, 134 S. Ct. 1240 (2014), the Supreme Court held that an unarmed accomplice cannot aid and abet a violation of 18 U.S.C. § 924(c) without some advance knowledge that a confederate will commit the offense with a firearm. That means knowledge at a time the accomplice can do something about it, for example walk away. The Court emphasized that “[a]iding and abetting law prevents [the] outcome [of evading . . .  penalties by leaving use of the gun to someone else], so long as the player knew the heightened stakes when he decided to stay in the game.” 134 S. Ct. at 1250. “An active participant in a drug transaction has the intent needed to aid and abet a § 924(c) violation when he knows that one of his confederates will carry a gun. . . . He thus becomes responsible, in the typical way of aiders and abettors, for the conduct of others. He may not have brought the gun to the drug deal himself, but because he took part in that deal knowing a confederate would do so, he intended the commission of a § 924(c) offense— i.e., an armed drug sale.” Id. at 1249.

In instances where the indictment charges violation of the statute in multiple ways or where enhancements may be applicable, a special verdict form is recommended.
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ANNOT A TIO N S   A N D   COM M ENTS   Enhanc em e n ts   under   §   924(c)   that trigger  m a n dato r y   min imu m   s ent e nces   b eyo nd   the   f ive  ye ar   base   se n tence   f or   a   f irst   of f ense   are:  brandishi n g   (7   ye ars);   dischargi n g   (10  ye a r s);   sho r t - barrel e d   ri f le   or   short - barre le d shotgun   (10   y e a rs ) ;   and   m ac h ine   gun destructive   d evice,   or   f irearm   equi p ped   wi t h   silencer   or   mu ff ler   (30   y ears).  A   j u r y  f inding is  necessa r y   to support a n y  e nh a nc em ent.   See Alleyne v. United States , 133   S.   Ct.   2151   ( 2013).     “The   de f endant   m ust   h ave   intended   t o brandi s h   the   f irear m ,   b e cause   t he   brandish i ng   m u st  have   be e n   d o ne   f or   a   speci f ic   purpose . ”   United States v. Dean ,   5 5 6   U.S.   568,   572 - 73  (2009)   (c o mparing   i nt e nt   requir eme nt   f or   bra n dishing   a   f irea r m   and  d ischarging   a   f irea r m  and   exp l ained   that,   u nlike   d i schargi n g,   Co ngress   i ncluded   an i n tent   req u ir em ent   f or  brandishi n g).     In   Rosemond v. United States ,   134   S.   Ct.   1240   (2014),   the   Supr e me   C ourt   held   t h at   an  una rm ed   ac com plice   c a nnot   aid   a n d   abet   a   vio l ation   of 18   U.S.C.   §   9 2 4(c)   witho u t   s om e  advance   kn o wledge   th a t   a   con f ederate   will   co mmit   the   o ff ense   with   a   f irear m .   T hat  m e a ns   kn o wledge   a t   a   t i m e   the   acc o mplice   c an   do   s om et h ing   ab o ut   it,  f or   exa m ple   walk  aw ay .   The   Court   e mp h asized   that   “ [ a]iding   a n d   abetting   l aw   prev e nts   [ the]   outc om e   [ of  evading   .   .   .    penalt i es   b y   leaving   use   of the   g un   to   s ome one   els e ],   so long   as   the   pl ay er  knew   the   h e ighten e d   s t akes   when   he   decid e d   t o   st a y   in   t h e   g am e.”   1 34   S.   Ct.   a t   1250.  “An   active   p articipa n t   i n   a   drug   tr a nsaction   h a s   the   intent   needed   t o   a id   and   abet   a   §  924(c)   viol a tion   w hen   he   knows   t hat   one   of his   con f ederates   will   c ar r y   a   gun.   .   .   .   He   th u s  bec om es   re s ponsib l e,   i n   the   ty pic a l   w a y   of ai d ers   and   abet t ors,   f or   the   conduct   of others.  He   ma y   not   have   b r ou g ht   the   gun   to   the   d r ug   d eal   h im sel f ,   but   bec a u s e   he   took   p a rt   in  that   deal   k n owing   a   c o n f ederate   would   do so,   he   intended   the   c o mm i ssion   of a   §   924(c)  of f ense —   i.e. ,  an   a r m e d   drug   sale . ”   Id.  at   12 4 9.     In   instances   where   t he   i ndic tm ent   c harges   v io l ation   of the   statute   i n  mu ltiple   way s   or  where   enha n c em ents   ma y   be   applic a ble,   a   s p e cial   verdict   f o r m   is   r e c ommended.    

