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18 U.S.C. § 1001 provides:

… [W]hoever, in any matter within the jurisdiction of the executive, legislative, or judicial branch of the Government of the United States, knowingly and willfully - -  falsifies… a material fact;  makes any materially false, fictitious or fraudulent statement or representation; or  makes or uses any false writing or document knowing the same to contain any materially false, fictitious or fraudulent statement or entry [shall be guilty of an offense against the United States.]

Maximum Penalty: Five  years imprisonment and applicable fine.

The enumeration of the elements of the offense is taken from United States v. Calhoon, 97 F.3d 518, 523 (11th Cir. 1996).

In Arthur Pew Const. Co. v. Lipscomb, 965 F.2d 1559, 1576 (11th Cir. 1992), the court held that misrepresentation for purposes of § 1001 must be deliberate, knowing, and willful, or at least have been made with a reckless disregard of the truth and a conscious purpose to avoid telling the truth.

In United States v. Gaudin, 515 U.S. 506, 115 S. Ct. 2310, 132 L. Ed. 2d 444 (1995), the Supreme Court held that the materiality of a false statement under this section is a jury question, and that failure to submit the question of materiality to the jury constitutes reversible error. See United States v. Klais, 68 F.3d 1282, 1283 (11th Cir. 1995) (recognizing holding). The Eleventh Circuit has held that for a conviction to be sustained under § 1001, “it is imperative that the writing or document be ‘false.’” United States v. Blankenship, 382 F.3d 1110, 1132 (11th Cir. 2004). Where the writing or document at issue is a contract, the Court of Appeals further held that there are only two ways in which a contract can possibly be considered false:  where a person forges or alters it, or  where it contains “factual misrepresentations.” Id.

The materiality definition is adopted from Gaudin, 115 S. Ct. at 2313, and United States v. Lichenstein, 610 F.2d 1272 (5th Cir. 1980). See United States v. Grizzle, 933 F.2d 943, 948 (11th Cir. 1991); United States v. Herring, 916 F.2d 1543, 1547 (11th Cir. 1990); United States v. Gafyczk, 847 F.2d 685, 691 (11th Cir. 1988).

The “exculpatory no” doctrine as an exception to the scope of the offense (see United States v. Payne, 750 F.2d 844, 861 (11th Cir. 1985)) was repudiated by the Supreme Court in Brogan v. United States, 522 U.S. 398, 118 S. Ct. 805, 139 L. Ed. 2d 830 (1998).

The committee believes that the general definition of “willfully” in Basic Instruction 9.1A would usually apply to this crime.
