ANNOTATIONS AND COMMENTS
18 U.S.C. § 1028A(a)(1)provides:

(a) Offenses. - -

[bookmark: _GoBack] (1)  In  general.  -  -  Whoever,  during  and  in  relation  to  any  felony violation enumerated in subsection (c), knowingly transfers, possesses, or uses, without lawful authority, a means of identification of another person shall, in addition to the punishment provided for such felony, be sentenced to a term of imprisonment of 2 years.

The Supreme Court recently clarified the elements of an offense under § 1028A(a)(1), and held that it “requires the Government to show that the defendant knew that the ‘means of identification’ he or she unlawfully transferred, possessed, or used, in fact, belonged to ‘another person.’” Flores-Figueroa v. United States, 556 U.S. 646, 657 (2009) (emphasis in original). This part of the holding is contrary to United States v. Hurtado, 508 F.3d 603 (11th Cir. 2007) (per curiam), in which the Eleventh Circuit had held that the Government was not required to show that the Defendant used identification documents that he knew had actually been assigned to another individual, as opposed to a fictitious person.

Hurtado’s holding that § 1028A(a)(1)does not require the Government to prove that the defendant obtained another person’s identification documents by “stealing” has not been overruled. See id. at 608. In other words, the phrase “without lawful authority” prohibits methods of obtaining another person’s identification beyond stealing. See id.; see also Flores-Figueroa, 556 U.S. at 655 (noting that examples of identity theft identified in the legislative history of § 1028A include “dumpster diving,” “accessing information that was originally collected for an authorized purpose,” “hack[ing] into computers,” and “steal[ing] paperwork likely to contain personal information” (citing H. R. Rep No. 108-528, at 4-5 (2004))).

Accordingly, the elements of this offense (as originally set forth in Hurtado) have been modified and combined, as the Supreme Court requires. See also United States v. Gomez,580 F.3d 1229 (11th Cir. 2009).
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