ANNOTATIONS AND COMMENTS

18 U.S.C. § 1341 provides:

Whoever, having  devised  or  intending to  devise  any scheme  or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises . . . for the purpose of executing such scheme or artifice or attempting so to do, places in any post- office  or  authorized  depository  for  mail  matter,  any  matter  or  thing whatever to be sent or delivered by the Postal Service  [by any private or commercial interstate carrier] [shall be guilty of an offense against the laws of the United States].

Maximum Penalty:  Twenty (20) years imprisonment and applicable fine.

18 U.S.C. § 1346 provides:

For the purposes of this chapter, the term “scheme or artifice to defraud” includes a scheme or artifice to deprive another of the intangible right of honest services.

This instruction is prepared for mail fraud involving the “right of honest services,” but may be modified to fit the other types of fraud.

In addition to property rights, the statute protects the intangible right to honest services as a result of the addition of 18 U.S.C. § 1346 in 1988.  The Supreme Court had ruled in McNally v. United States, 483 U.S. 350, 360 (1987), that Section 1341 was limited in scope to the protection of property rights and did not prohibit schemes to defraud citizens of their intangible right to honest and impartial government. Thus, Congress passed Section 1346 to overrule McNally and reinstate prior law. Defrauding one of honest services typically involves government officials depriving their constituents of honest governmental services.  Such “public sector” fraud falls into two categories: first, “a public official owes a fiduciary duty to the public, and misuse of his office for private gain is a fraud;” second, “an individual without formal office may be held to be a public fiduciary if others rely on him because of a special relationship in the  government  and  he  in  fact  makes  governmental  decisions.”    United  States  v. deVegter, 198 F.3d 1324, 1328 n.3 (11th Cir. 1999) (quoting McNally and addressing wire fraud); United States v. Lopez-Lukis, 102 F.3d 1164, 1169 (11th Cir. 1997) (addressing mail fraud).  Public officials inherently owe a fiduciary duty to the public to make governmental decisions in the public’s best interest.  “If the official instead secretly makes his decision based on his own personal interests - - as when an official accepts a bribe or personally benefits from an undisclosed conflict of interest - - the official has defrauded the public of his honest services.” Lopez-Lukis, 102 F.3d at 1169.

In Skilling v. United States, 561 U.S. 358 (2010), the Supreme Court interpreted 18 U.S.C. § 1346 to criminalize only schemes to defraud that are based on bribes and kickbacks.

The definition of “bribe or kickback” is taken, with some modification, from 41 U.S.C. §8701(2)’s definition of “kickback” in the context of Federal Government contracts.  The Committee believes the modified definition is sufficient to cover both bribes and kickbacks in the private sector.  The Eleventh Circuit cited to that statutory definition in United States v. Aunspaugh, --- F.3d ---, 2015 WL 4098254 (11th. Cir. 2015), in which the court held the prior definition of “kickback” in the pattern instruction was too broad in light of the Supreme Court’s decision in Skilling.  The court declined to decide whether a quid pro quo is required or whether a reward would be sufficient, so courts may want to eliminate the “or rewarding” language from the definition. See id. at *4.
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Although the typical case of defrauding one of honest services is the bribery of a public official, section 1346 also extends to defrauding some private sector duties of loyalty. The Eleventh Circuit has held that a strict duty of loyalty ordinarily is not part of private sector relationships, and thus it is not enough to prove that a private sector defendant breached the duty of loyalty alone. In deVegter, a private sector case involving an independent contractor rather than an employee, the Eleventh Circuit held the breach of loyalty must inherently harm the purpose of the parties’ relationship: “‘The prosecution must prove that the employee intended to breach a fiduciary duty, and that the employee foresaw or reasonably should have foreseen that his employer might suffer an economic harm as a result of the breach.’” deVegter, 198 F.3d at 1329 (quoting United States v. Frost, 125 F.3d 346, 368 (6th Cir. 1997)). The definition of the type of relationship necessary to give rise to a duty of honest services comes from deVegter’s definition of fiduciary duty, which is drawn from United States v. Chestman, 947 F.2d 551, 568 (2d Cir. 1991) and United States v. Brennan, 183 F.3d 139, 150-51 (2d Cir. 1999). See deVegter, 198 F.3d at 1331 & n.8.

As discussed in the annotations accompanying public sector honest services fraud, the Eleventh Circuit appears to have held that materiality is not an element of public sector honest services fraud. United States v. Langford, 647 F.3d 1309, 1321 n.7 (11th Cir. 2011). Materiality likely remains an element of private sector honest services fraud. deVegter’s requirement that the Government prove the private employee foresaw or reasonably should have foreseen that his employer might suffer economic harm as a result serves the same purpose as a materiality element. Other circuits discussing materiality versus foreseeable economic harm, including the Sixth Circuit case cited by the Eleventh Circuit in de Vegter, choose one approach or the other and make it clear they serve the same function. See, e.g., United States v. Milovanovic, 678 F.3d 713, 726-27 (9th Cir. 2013) (en banc) (materiality); United States v. Rybicki, 354 F.3d 124, 145-46 (2d Cir. 2003) (en banc) (materiality); United States v. Vinyard, 266 F.3d 320, 327-28 (4th Cir. 2001) (reasonably foreseeable harm); United States v. Frost, 125 F.3d 346, 368-69 (6th Cir. 1997) (reasonably foreseeable harm); United States v. Gray, 96 F.3d 769, 774-75 (5th Cir. 1996) (materiality). Therefore the Committee has not included a redundant materiality element in the pattern charge.
