ANNOTATIONS AND COMMENTS
18 U.S.C. § 1347 provides:
Whoever knowingly and willfully executes, or attempts to execute, a scheme or artifice - -

(1) to defraud any health-care benefit program; or

(2) to obtain, by means of false or fraudulent pretenses, representations, or promises, any of the money or property owned by, or under the custody or control of, any health-care benefit program,

in connection with the delivery of or payment for health-care benefits, items, or services, [shall be guilty of an offense against the United States].

Maximum Penalty: Ten (10) years imprisonment and applicable fine. (If the violation results in serious bodily injury or death, twenty (20) years or life imprisonment, respectively, and applicable fine.)

The Eleventh Circuit has stated that: “To prove health-care fraud under 18 U.S.C. §1347, the government must prove ‘knowing and willful execution of or attempt to execute a scheme to defraud a health-care benefit program in connection with delivery of or payment for health-care.” United States v. Marti, 294 F. App’x 439, 444 (11th Cir. 2008) (quoting United States v. Mitchell, 165 F. App’x 821, 824 (11th Cir. 2006). Thus, this instruction includes “willfully” to track the statute and circuit case law. The committee believes that the general definition of “willfully” in Basic Instruction 9.1A would usually apply to this crime.

Affecting commerce is included as an element of this offense under the rationale of United States v. Reddy, 534 F. App’x 866, 877 (11th Cir. 2013).   Other circuits have interpreted “affecting commerce” under § 24 as requiring an interstate commerce effect. United States v. Klein, 543 F.3d 206, 211 (5th Cir. 2008); United States v. Lucien, 2003 WL 22336124 (2d Cir. Oct. 14, 2003); United States v. Whited, 311 F.3d 259 (3d Cir. 2002). The cases draw this inference from the Hobbs Act context, which also uses the words “affect commerce.”  The Eleventh Circuit has reached the same result where “affecting commerce” is used in other contexts. See United States v. Guerra, 164 F3d 1358 (11th Cir. 1999) (Hobbs Act).

The Eleventh Circuit has explained that the language “affecting commerce” when used in a statute has a specialized meaning.  United States v. Ballinger, 395 F.3d 1218, 1231-32 (11th Cir. 2005). “The words ‘affecting commerce,’ as the Supreme Court has repeatedly explained, are ‘words of art that ordinarily signal the broadest permissible exercise of Congress’ Commerce Clause power.’”  Id. at 1232.  For example, while the Hobbs Act by its terms prohibits any act that “in any way or degree obstructs, delays, or affects commerce . . . by robbery or extortion . . . ,” “[t]he government needs only to establish a minimal  effect  on  interstate  commerce  to  support  a  violation.”    United  States  v. Rodriguez, 218 F.3d 1243, 1244 (11th Cir. 2000) (citing 18 U.S.C. § 1951(a); Stirone v. United States, 361 U.S.  212,  215 (1960)).

[bookmark: _GoBack]Materiality is included as an element of this offense under the rationale of Neder v. United States, 527 U.S. 1, 25 (1999).
