[bookmark: _GoBack]ANNOTATIONS AND COMMENTS

18 U.S.C. § 1461 provides:

Every obscene, lewd, lascivious, indecent, filthy or vile article, matter, thing, device, or substance…

Is declared to be nonmailable matter and shall not be conveyed in the mails [and]…

Whoever knowingly uses the mails for the mailing, carriage in the mails, or delivery of anything declared… to be nonmailable [shall be guilty of an offense against the United States].

Maximum Penalty: Ten  years imprisonment and applicable fine.

A Defendant charged under 18 U.S.C. § 1461 has the requisite scienter if the Defendant knows of the nature and character of the allegedly obscene material. Hamling v. United States, 418 U.S. 87, 94 S. Ct. 2887, 41 L. Ed. 2d 590 (1974). See United States v. Johnson, 855 F.2d 299, 306 (6th Cir. 1988); United States v. Friedman, 528 F.2d 784 (10th Cir. 1976) vacated by, 430 U.S. 925, 97 S. Ct. 1541, 51 L. Ed. 2d 769 (1977); United States v. Grassi, 602 F.2d 1192, 1195 n.3 (5th Cir. 1979); United States v. Groner, 494 F.2d 499 (5th Cir.), cert. denied, 419 U.S. 1010, 95 S. Ct. 331, 42 L. Ed. 2d 285 (1975). It is not necessary to prove that the Defendant knew the material was obscene under legal standards. United States v. Schmeltzer, 20 F.3d 610, 612 (5th Cir. 1994), cert. denied, 513 U.S. 1041, 115 S. Ct. 634, 130 L. Ed. 2d 540 (1994); United States v. Hill, 500 F.2d 733, 740 (5th Cir. 1974), cert. denied, 420 U.S. 952, 95 S. Ct. 1336, 43 L. Ed. 2d 430 (1975). The only questions as to intent are whether the Defendant knowingly used (or caused to be used) the mail for the transmission or delivery of the material, and whether the Defendant was aware of the nature of the material sent through the mail. See United States v. Shumway, 911 F.2d 1528 (11th Cir. 1990); Spillman v. United States, 413 F.2d 527 (9th Cir. 1969). A specific intent to mail something known to be obscene is not required. Hamling v. United States, 418 U.S. 87, 94 S. Ct. 2887, 41 L. Ed. 2d 590 (1974).

The “statute’s intent is to punish for the use of the mails, not the mere possession of obscene materials”. Therefore, the prohibition in Section 1461 against knowingly using the mail for obscene materials applies to “persons who order obscene materials for personal use, and thus cause the mail to be used for delivery of those materials.” United States v. Carmack, 910 F.2d 748 (11th Cir. 1990).

The three-part test used in this instruction for determining whether a matter is legally obscene is set forth in Miller v. California, 413 U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419 (1973). See United States v. Bagnell, 679 F.2d 826, 835-37 (11th Cir. 1982) (applying Miller test for obscenity), cert. denied, 460 U.S. 1047, 103 S. Ct. 1449, 75 L. Ed. 2d 803 (1983). Although the first two prongs of the Miller test are to be judged by the community standards, the third prong is to be objective - - a “reasonable person” standard. See Pope v. Illinois, 481 U.S. 497, 500-01, 107 S. Ct. 1918, 1921, 95 L. Ed. 2d 439 (1987).
