ANNOTATIONS AND COMMENTS

18 U.S.C. § 1956(h) provides:

(h) Any person who conspires to commit any offense defined in this section or section 1957 shall be subject to the same penalties as those prescribed for the offense the commission of which was the object of the conspiracy.

Maximum Penalty: As stated above.

In United States v. Cancelliere, 69 F.3d 1116, 1120 (11th Cir. 1995), the Eleventh Circuit held that proof of willfulness is not an element of the substantive offense of money laundering.
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In Whitfield v. United States, 543 U.S. 209 (2005), the Supreme Court affirmed the Eleventh Circuit’s holding that 1956(h) does not require proof of an overt act in furtherance of the alleged conspiracy.

The FERA was a direct response to United States v. Santos, 128 S. Ct. 2020 (2008). In Santos, a plurality of the U.S. Supreme Court held that the definition of the term “proceeds” in 18 U.S.C. § 1956(a)(1)(A)(i) refers to “profits” rather than “receipts” when applied to a prosecution arising from an illegal stand-alone gambling operation. Until the FERA, the definition of “proceeds” in the money laundering statute remained unclear.

The Eleventh Circuit has construed the fragmented Santos opinion narrowly. In United States v. Demarest, 570 F.3d 1232 (11th Cir. 2009), a case in which the trial took place prior to the FERA’s enactment, the Court noted:

Santos has limited precedential value . . . . The narrow holding in [the case], at most, was that the gross receipts of an unlicensed gambling operation were not ‘proceeds’ under section 1956 . . . .

Id. at 1242.

In Cuellar v. United States, 128 S. Ct. 1994 (2008), the Supreme Court held that although the Government doesn’t need to show that the Defendant attempted to make illegal funds appear legitimate, it is required to show that the Defendant did more than merely hide the funds during transport. To sustain a conviction, the Government must prove that the Defendant knew that a purpose of the transportation was to conceal or disguise the illicit funds’ nature, locations, source, ownership, or control.
