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18 U.S.C. § 1962 provides:

It shall be unlawful for any person employed by or associated with any enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of racketeering activity…

Maximum Penalty: Twenty  years imprisonment and applicable fine, and forfeiture of certain property. Life imprisonment if the violation is based on racketeering activity for which the maximum penalty includes life imprisonment. (The jury must find that defendant committed such a predicate act beyond a reasonable doubt. See United States v. Nguyen, 255 F.3d 1335 (11th Cir. 2001) (applying Apprendi v. New Jersey, 530 U.S. 466 (2000)).

In United States v. Kotvas, 941 F.2d 1141 (11th Cir. 1991), the Eleventh Circuit held that this pattern instruction properly instructed the jury on the continuity requirement discussed by the United States Supreme Court in H.J., Inc. v. Northwestern Bell Telephone Co., 492 U.S. 229 (1989). In United States v. Browne, 505 F.3d 1229 (11th Cir. 2007), the Eleventh Circuit reaff’d this holding.

In Reves v. Ernst & Young, 507 U.S. 170, 113 S. Ct. 1163, 122 L. Ed. 2d 525 (1993), the Supreme Court held that a Defendant participates in the conduct of an enterprise’s affairs by participating in the “operation or management” of the enterprise. The Eleventh Circuit has held that Reves, a civil RICO action, applies to criminal proceedings as well. See United States v. Starrett, 55 F.3d 1525 (11th Cir. 1995). Starrett nevertheless upheld the district court’s refusal to give a proposed instruction that the Defendant must have occupied a “leadership” position in the enterprise.

In Boyle v. United States, 129 S. Ct. 2237 (2009), the Supreme Court held that an association-in-fact enterprise under RICO, 18 U.S.C. § 1961, et seq., “must have at least three structural features: a purpose, relationships among those associated with the enterprise, and longevity sufficient to permit these associations to pursue the enterprise’s purpose” but the enterprise “need not have a hierarchical structure or a ‘chain of command.’” Id. at 2244-45. The Boyle Court reiterated that an association-in-fact enterprise under RICO is a “group of persons associated for a common purpose of engaging in a course of conduct.” Id. at 2244 (citing United States v. Turkette, 452 U.S. 576, 583 (1981)).

If the indictment seeks a forfeiture of property under § 1963, see Trial Instruction No. 5

With regard to the second element, “RICO does not contain any separate mens rea or scienter elements beyond those encompassed in its predicate acts.” United States v. Pepe, 747 F.2d 632, 675-76 (11th Cir. 1984). Thus, in the second essential element, the jury instruction should conform to the mental state required by the predicate act(s).
