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18 U.S.C. § 2119 provides:

Whoever, with the intent to cause death or serious bodily harm takes a motor vehicle that has been transported, shipped, or received in interstate or foreign commerce from the person or presence of another by force and violence or by intimidation, or attempts to do so, shall [violate this section].

Maximum Penalty varies depending on injury to victim.

 When no serious bodily injury or death results, the maximum penalty is imprisonment for not more than 15 years and applicable fine.

 When serious bodily injury results, the maximum penalty is imprisonment for not more than 25 years and applicable fine.

 When death results, the maximum penalty is death and applicable fine.

In the context of a violation of 18 U.S.C. § 113 - - assault with a dangerous weapon with intent to do bodily harm - - “[t]he intent of the defendant ‘is not to be measured by the secret motive of the actor, or some undisclosed purpose merely to frighten, not to hurt,’ but rather ‘is to be judged objectively from the visible conduct of the actor and what one in the position of the victim might reasonably conclude.’” United States v. Guilbert, 692 F.2d 1340, 1344 (11th Cir. 1982), cert. denied, 103 S. Ct. 1260 (1983) (quoting Shaffer v. United States, 308 F.2d 654, 655 (5th Cir. 1962) (per curiam)). See United States v. Gibson, 896 F.2d 206 (6th Cir. 1990) (citing United States v. Guilbert and explaining that “[a] defendant’s state of mind is a question of fact, often determined by objective evaluation of all the surrounding facts and circumstances”).

If the victim turns over the car without the Defendant attempting to inflict (or actually inflicting) serious bodily harm, the “intent to cause…” requirement is satisfied if the Government proves that the Defendant would have attempted to harm or kill the victim had the victim offered resistance. Holloway v. United States, 526 U.S. 1, 11-12, 119 S. Ct. 966 (1999); accord United States v. Douglas, 489 F.3d 1117, 1127 (11th Cir. 2007).

United States v. Lumley, 135 F.3d 758 (11th Cir. 1998). “We decline to interpret section 2119 to require a perpetrator to have ‘the intent to cause death or serious bodily harm’ only as to the person from whom the perpetrator takes the motor vehicle.” (The Defendant shot at an armed guard while fleeing a robbery, then ordered a victim out of her truck and drove off in the vehicle.)

The Fifth element should be included under the principle of Apprendi if the indictment triggers the enhanced maximum sentences provided by the statute in cases resulting in serious bodily injury or death.

The court may give an instruction on the lesser included offense of simple carjacking if the evidence supports such an instruction, but such an instruction is not appropriate if the defendant causes serious bodily harm to the victim and the question for the jury is therefore whether there is a nexus between the force used and the taking of the car. United States v. LeCroy, 441 F.3d 914, 923 (11th Cir. 2006).
