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18 U.S.C. § 242 provides:

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any person in any State… to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States [shall be guilty of an offense against the United States].

Maximum Penalty: One  year imprisonment and applicable fine.

18 U.S.C. § 242 was amended in 1988 to increase the maximum penalty in a variety of situations, such as when bodily injury results or dangerous weapons are used, Under the principle of Apprendi, this charge must be modified if one of the many situations calling for an increased punishment is charged and, in that event, the Lesser Included Offense Special Instruction may also be used.

The Eleventh Circuit has approved the following definition of “bodily injury” under § 242: “the term ‘bodily injury’ means – (A) a cut, abrasion, bruise, burn or disfigurement; (B) physical pain; (C) illness; (D) impairment of a function of a bodily member, organ or mental faculty; or (E) any other injury to the body, no matter how temporary.” United States v. Myers, 972 F.2d 1566, 1572 (11th Cir. 1992), cert. denied, 507 U.S. 1017, 113 S. Ct. 1813, 123 L. Ed. 2d 445 (1993).

A private citizen who aids and abets a state officer may be guilty under § 242 if the private citizen willfully acts with state officers who are active participants. United States v. Farmer, 923 F.2d 1557, 1564 (11th Cir. 1991).

If the determination of whether the Defendant acted within or without the limits of lawful authority is dependent upon the presence of “probable cause,” an instruction defining probable cause, tailored to the case, must be included in the charge. For an example of a “probable cause” instruction, see Federal Claims Instruction 2.2, Pattern Jury Instructions (Civil Cases).

The civil action requirement that the alleged constitutional infringement be “clearly established” under substantially similar circumstances in order to overcome qualified immunity is equally applicable in criminal prosecutions in the sense that the unlawfulness of the conduct must be apparent in the light of pre-existing case law so as to give “fair warning” to the accused offender. United States v. Lanier, 520 U.S. 259, 117 S. Ct. 1219 (1997). See also Marsh v. Butler County, 268 F.3d 1014, 1031 n.9 (11th Cir. 2001).

The committee believes that the general definition of “willfully” in Basic Instruction 9.1A would usually apply to this crime.
