ANNOTATIONS AND COMMENTS
18 U.S.C. § 2251 provides: Any person who employs, uses, persuades, induces, entices, or coerces any minor to engage in, or who has a minor assist any other person to engage in, or who transports any minor in or affecting interstate or foreign commerce, or in any Territory or Possession of the United States, with the intent that such minor engage in, any sexually explicit conduct for the purpose of producing any visual depiction of such conduct or for the purpose of transmitting a live visual depiction of such conduct, shall be punished as provided under subsection (e), if such person knows or has reason to know that such visual depiction will be transported or transmitted using any means or facility of interstate or foreign commerce or in or affecting interstate or foreign commerce or mailed, if that visual depiction was produced or transmitted using materials that have been mailed, shipped, or transported in or affecting interstate or foreign commerce by any means, including by computer, or if such visual depiction has actually been transported or transmitted using any means or facility of interstate or foreign commerce or in or affecting interstate or foreign commerce or mailed. Definitions of the relevant terms are taken from 18 U.S.C. § 2256. The 2018 amendments to § 2256 added the word “anus” in § 2256(2)(A)(v) as part of the definition of “sexually explicit conduct.” Neither knowledge of the age of the minor nor knowledge of the interstate nexus is a required element of the crime. United States v. Deverso, 518 F.3d 1250, 1257 (11th Cir. 2008); United States v. Smith, 459 F.3d 1276, 1289 (11th Cir. 2006). In Deverso, the Eleventh Circuit found that the trial court did not err in declining to give a “mistake of age defense” jury instruction. Deverso, 518 F.3d at 1257. In Smith, 459 F.3d at 1296 n.17, the Eleventh Circuit noted that the district court instructed the jury that answering the question whether conduct was “lascivious exhibition” involved consideration of “whether the setting of the depiction is such as to make it appear to be sexually inviting or suggestive, for example in a location or in a pose associated with sexual activity . . . and whether the depiction has been designed to elicit a sexual response in the viewer.” The Eleventh Circuit quoted the dictionary definition of “lascivious” as “exciting sexual desires; salacious.” United States v. Williams, 444 F.3d 1286, 1299 (11th Cir. 2006), rev’d on other grounds, 553 U.S. 285 (2008). The court also noted: 
What exactly constitutes a forbidden “lascivious exhibition of the genitals or pubic area” and how that differs from an innocuous photograph of a naked child (e.g., a family photograph of a child taking a bath, or an artistic masterpiece portraying a naked child model) is not concrete. . . . While the pictures needn’t always be “dirty” or even nude depictions to qualify, screening materials through the eyes of a neutral factfinder limits the potential universe of objectionable images.
Ibid. (footnote omitted). The court further noted that most lower courts have embraced the six-factor “lascivious exhibition” test articulated in United States v. Dost, 636 F. Supp. 828, 832 (S.D. Cal. 1986): 
 whether the focal point of the visual depiction is on the child’s genitals or pubic area; 
 whether the setting of the visual depiction is sexually suggestive, i.e., in a place or pose generally associated with sexual activity; 
 whether the child is depicted in an unnatural pose, or in inappropriate attire, considering the age of the child;
 whether the child is fully or partially clothed, or nude;
 whether the visual depiction suggests sexual coyness or a willingness to engage in sexual activity;
 whether the visual depiction is intended or designed to elicit a sexual response in the viewer.
[bookmark: _Hlk230701872]See Williams, 444 F.3d at 1299 n.62. However, the Eleventh Circuit has not officially adopted the Dost factors as part of the law of this Circuit. See United States v. Grzybowicz, 747 F.3d 1296, 1306 n.8 (11th Cir. 2014) (“Deciding whether the Dost factors should be part of the law of our circuit is unnecessary in this case.”).
[bookmark: _Hlk230701885]The Dost court also observed that “a visual depiction need not involve all of these factors to be a lascivious exhibition of the genitals or pubic area. The determination will have to be made based on the overall content of the visual depiction, taking into account the age of the minor.” Dost, 636 F. Supp. at 832 (quotation marks omitted).
The Eleventh Circuit has held that producing a visual depiction need only be a purpose of the sexually explicit conduct; it need not be the sole or dominant purpose. United States v. Miller, 819 F.3d 1314, 1316 (11th Cir. 2016); United States v. Lebowitz, 676 F.3d 1000, 1013–15 (11th Cir. 2012).
