ANNOTATIONS AND COMMENTS

18 U.S.C. § 2422(b) provides:

Whoever, using the mail or any facility or means of interstate or foreign commerce, or within the special maritime and territorial jurisdiction of the United States knowingly persuades, induces, entices, or coerces any individual  who  has  not  attained  the  age  of  18  years,  to  engage  in prostitution or any sexual activity for which any person can be charged with a criminal offense, or attempts to do so, shall be fined under this title and imprisoned not less than 10 years or for life.

Maximum Penalty: 	Life imprisonment and applicable fine. Minimum sentence is ten (10) years imprisonment and applicable fine. 18 U.S.C. § 3559 provides for a mandatory life sentence for repeated sex offenses against children.

A defendant can also be guilty if he willfully attempts, via the mail or a facility of interstate commerce, to persuade, induce, entice or coerce anyone under eighteen years of age to engage in prostitution or sexual activity. In that circumstance, the court should give the appropriate charge on attempt.

18 U.S.C. § 2260A provides for an enhanced sentence for persons required to register as sex  offenders. 18  U.S.C. §  2426  provides that  the  maximum sentence for  a  repeat offender under chapter 117 is twice the term otherwise provided by the chapter. 18 U.S.C. §  3559  provides for  mandatory life  imprisonment for  repeated sex  offenses against children.

The defendant need not communicate directly with the minor; it is sufficient if the defendant induces (or attempts to induce) the minor via an adult intermediary. United States v. Hornaday, 392 F.3d 1306, 1310-11 (11th Cir. 2004); United States v. Murrell, 368 F.3d 1283, 1287 (11th Cir. 2004). In Murrell, the Eleventh Circuit also approved “to stimulate the occurrence of; cause” as the definition of “induce.”

The Internet is an instrumentality of interstate commerce. United States v. Hornaday, 392 F.3d  1306,  1311  (11th  Cir.  2004).  Telephones  and  cellular  telephones are instrumentalities of interstate commerce, even when they are used intrastate. United States v. Evans, 476 F.3d 1176, 1180-81 (11th Cir. 2007).

United States v. Evans, 476 F.3d 1176 (11th Cir. 2007) involved a defendant who did not induce the minor into having sex with him; rather, he induced the minor into being a prostitute, and he was her pimp. The jury instructions as written contemplate a fact situation where the defendant attempts to induce a minor to have sex with him, and they would need to be rewritten for a case like Evans. See also United States v. Murrell, 368 F.3d  1283,  1286  (11th  Cir.  2004)  (noting  that  §  2422(b)prohibits  a  person  from persuading a minor to engage in sexual conduct, with himself or with a third party).

In some cases, the government may proceed under an “aiding and abetting” theory. 18 U.S.C. § 2 “permits one to be found guilty as a principal for aiding or procuring someone else to commit the offense.” United States v. Hornaday, 392 F.3d 1306, 1312-13 (11th Cir. 2004) (noting that indictment need not mention 18 U.S.C. § 2). In those cases, it is appropriate to give an instruction on aiding and abetting. However, it is not appropriate to give such an instruction if the theory is that an undercover agent acted as an intermediary to offer up a fictitious minor to the defendant. Id. at 1314.

See United States v. Daniels, 685 F.3d 1237, 1248 (11th Cir. 2012), cert. denied, 133 S. Ct. 1240 (2013), (holding that a defendant’s knowledge of a victim’s age is not an element of an offense under § 2422(b)); U.S. v. Cox, 577 F.3d 833 (7th Cir. 2009) (holding  that  18  U.S.C.  §  2423(a),  a  statute  which  the  Committee  finds  to  be substantively similar, does not require the Government to prove that the Defendant knew that the victim was under the age of 18).

[bookmark: _GoBack]The term “prostitution” is not defined in Title 18. The Supreme Court has defined the term as the “offering of the body to indiscriminate lewdness for hire.” Cleveland v. United States, 329 U.S. 14, 17 (1946). The term should not be defined by reference to state law, as doing so would make the term superfluous, since the statute already punishes “any sexual activity for which any person can be charged with a criminal offense.”
