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While 18 U.S.C. § 3146 provides for an affirmative defense, it does not address the burden of production or persuasion. In the context of this statute which only requires that a defendant act “knowingly,” and in the absence of any authority to the contrary, the Committee believes that the burdens rest with the defendant who relies upon the exception. See Dixon v. United States, 548 U.S. 1, 126 S. Ct. 2437 (2006) (jury instructions do not run afoul of the Due Process Clause when they place the burden on the defendant to establish the defense of duress by a preponderance of the evidence). See also Dixon, 548 U.S. at 18, 126 U.S. at 2449 (“the facts needed to prove or disprove the defense lie peculiarly in the knowledge of the defendant”) (Kennedy, J. concurring) (internal quotations and citations omitted). See also Dixon, 548 U.S. at 13-14, 126 S. Ct. at 2446 (“… Congress was familiar with both the long-established common-law rule and the rule applied in McKelvey and that it would have expected federal courts to apply a similar approach to any affirmative defense that might me asserted as a justification or excuse for violating the new law.” See McKelvey v. United States, 260 U.S. 353, 357, 43 S. Ct. 132, 67 L. Ed. 301 (1922).
