ANNOTATIONS AND COMMENTS
21 U.S.C. § 841(a) provides:
. . . it shall be unlawful for any person knowingly or intentionally--
 to manufacture, distribute, or dispense, or possess with intent to manufacture, distribute, or dispense, a controlled substance; or
 to create, distribute, or dispense, or possess with intent to distribute or dispense, a counterfeit substance.
[bookmark: _Hlk161667319]Under Apprendi v. New Jersey, 530 U.S. 466 (2000), and Alleyne v. United States, 570 U.S. 99 (2013), when an indictment alleges drug quantity to subject a defendant to 21 U.S.C. § 841(b)’s enhanced penalties, a jury must find that the drug type and quantity have been proven beyond a reasonable doubt. In such cases, drug quantity becomes an “element” or “ingredient” of the offense for penalty purposes. United States v. Colston, 4 F.4th 1179, 1187–89 (11th Cir. 2021); see also United States v. Gray, 94 F.4th 1267, 1271 (11th Cir. 2024) (“In short, [the defendant]’s indictment for violating 21 U.S.C. § 841(a)(1) and § 846 required the government to prove only that he knew he possessed a controlled substance, not that he knew he possessed a certain controlled substance. The fact that the indictment named a specific substance [to establish penalties] does not change this general‑knowledge requirement.”).
In McFadden v. United States, 576 U.S. 186 (2015), the U.S. Supreme Court pronounced that there are two ways to satisfy the knowledge requirement under § 841(a)(1). “Th[e] knowledge requirement may be met by showing that the defendant knew he possessed a substance listed on the schedules, even if he did not know which substance it was.” Id. at 192. “The knowledge requirement may also be met by showing that the defendant knew the identity of the substance he possessed,” even if the defendant did not know that the drug is “listed on the schedules” as a controlled substance. Ibid.  
Special Verdict
 We, the Jury, find the Defendant [name of Defendant] _____ as charged in Count [One] of the indictment.
[Note: If you find the Defendant not guilty as charged in Count [One], you need not consider paragraph 2 below.]
 We, the Jury, having found the Defendant guilty of the offense charged in Count [One], further find with respect to that Count that [he/she] possessed with intent to distribute the following controlled substance[s] in the amount[s] shown (place an X in the appropriate box[es]):
[ Marijuana - -
   Weighing 1000 kilograms or more	☐
  Weighing 100 kilograms or more	☐
 Weighing less than 100 kilograms	☐]
[ Cocaine - -
   Weighing 5 kilograms or more	☐
  Weighing 500 grams or more	☐
 Weighing less than 500 grams	☐]
[ Cocaine base (“crack” cocaine) - -
   Weighing 280 grams or more	☐
  Weighing 28 grams or more	☐
 Weighing less than 28 grams	☐]
SO SAY WE ALL.

Date: ________________                            __________________________
                                                                                                        Foreperson
Multiple sets of the two paragraphs in this Special Verdict form will be necessary in the event of multiple counts of drug offenses against the same Defendant.

