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21 U.S.C. § 843 provides:

It shall be unlawful for any person knowingly or intentionally to use any communication facility in committing or in causing or facilitating the commission of any act or acts constituting a felony under any provision of this subchapter or subchapter II of this chapter.

Maximum Penalty: Four  years imprisonment and applicable fine. 21 U.S.C. § 843.

“Each separate use of a communication facility shall be a separate offense under this subsection.” 21 U.S.C. § 843.

“Communication facility” means “any and all public and private instrumentalities used or useful in the transmission of writing, signs, signals, pictures, or sounds of all kinds and includes mail, telephone, wire, radio and all other means of communication.” 21 U.S.C. § 843. In addition to wire-based email (e.g. on the Internet), computers can now communicate via microwave, FM-frequency, infrared and by other non-wire based media. The statute, however, contemplates “any and all” forms of communication facilities.

In United States v. Mertilus, 111 F.3d 870, 872 (11th Cir. 1997), the Eleventh Circuit elaborated on the proof requirements under this statute, saying “[t]o prove facilitation, the government must establish that the telephone communication made the narcotics offense easier or less difficult and, thereby, assisted or aided the crime. Where the charged underlying crime is a substantive narcotics offense, rather than an inchoate attempt or conspiracy, the government must prove the underlying offense. Section 843 does not require that the government prove that [the defendant] committed the facilitated, or underlying, offense; instead, the statute can be satisfied by showing his knowing, intentional use of a telephone to facilitate the commission of the underlying crime.” (internal citations omitted).

In a recent case, Abuelhawa v. United States, 129 S. Ct. 2102 (2009), the Supreme Court unanimously rejected the argument that a person using a phone to call his dealer to make a misdemeanor drug purchase “facilitates” the felony of drug distribution in violation of § 843. The Court stated that “[w]here a transaction like a sale necessarily presupposes two parties with specific roles, it would be odd to speak of one party as facilitating the conduct of the other.” Id. at 2105. The Court further explained that the “traditional law” is that where a statute treats one side of a bilateral transaction more leniently, such as it does with a drug purchaser and a drug distributor, “adding to the penalty of the party on that side for facilitating the action by the other would upend the calibration of punishment set by the legislature, a line of reasoning exemplified [in analogous cases].” Id. at 2106 (collecting and discussing cases).
